


Generation in this case —that are based on state law. See Little, Slip Op. at 33-37, 2014
U.S.Dist. LEXIS 96947, *58-*67. The defendants in Little argued, as Midwest Generation
has argued in this case, that the federal Clean Air Act’s procedures for addressing air
pollution leave no room for supplemental pollution protections pursuant to state law.
(See e.g., MWG Br. Supp. Mot. to Dismiss at 19-20.) Citing Ontario v. City of Detroit, 874
F.2d 332, 343 (6'h Cir. 1989) and Bell v. Cheswick, 734 F.3d 188, 193 (34 Cir. 2013), which
Sierra Club also cited in response to MWG’s Motion to Dismiss (Sierra Club Resp. Br. at
11-12), the court in Little held that the Clean Air Act does not preempt state law claims.

(3) Merrick v. Diageo Americas Supply, Inc. (W.D.Ky.)

As the court in Little, the court in Merrick v. Diageo Americas Supply, Inc., held that
the federal Clean Air Act does not preempt state law claims. Memorandum Opinion at
7-17, Case No. 3:12-CV-334-CRS (W.D Ky., March 19, 2014).

(4) Freeman v. Grain Processing Corp., (Iowa)

The Iowa Supreme Court recently reversed a lower court’s dismissal of plaintiffs’
state law claims based on preemption. Freeman v. Grain Processing Corporation, 2014
Iowa Sup. LEXIS 72 (June 13, 2014). Specifically, like the courts in Little, Merrick,
Ontario, and Bell, the lowa Supreme Court in Freeman noted that there is no express
preemption of state law by the Clean Air Act and found that neither field preemption
nor conflict preemption of state law exists from the Clean Air Act and that “the states
were given the authority to impose stricter standards on air pollution than might be
imposed by the CAA.” Id. at *51-*60. The court also rejected arguments that the state’s
specific air pollution permitting and regulation statutes precluded an action under a
separate statutory provision providing a claim against nuisances. Id. at *64-*69.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF KENTUCKY

AT LOUISVILLE
BRUCE MERRICK, et al. , PLAINTIFFS
V. : | NO. 3:12-CV-334-CRS
DIAGEO AMERICAS SUPPLY, INC. DEFENDANT
MEMORANDUM OPINION

This matter is before the court on the following motions of the defendant,Diageb
Americas Supply, Inc. (“Diageo™):

(1) Motion to dismiss Plaintiffs’ First Amended Class Action Complaint pursuant to

Federal Rule of Civil Procedufe 12(b)(6) for failure to state a claim (DN 18); and

(2) Motion for leave to file supplemental authority (DN 28).
Also before the court is Plaintiffs’ motion to strike Diageo’s notice of supplemental authority.
(DN 38). For the reasons set forth herein, Diageo’s motion for leave to file supplemental
authority (DN 28) will be granted, and Plaintiffs® motion to strike (DN 38) will be denied. The
court will also grant in part and deny in part Diageo’s motion to dismiss the First Amended Class
Action Complaint (DN 18). |

I. BACKGROUND

Diageo is a New York corporation that operates a whiskey distillery in Louisville,

Kentucky. Diageo has aged whiskey in Louisville since 2000, and it contends that whiskey has

been aged continuously in its Louisville facilities since at least 1935. In 2008, Diageo leased and
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with the use and enjoyment of the property, and, as a result of which, the value . . . of [their]
property is reduced.” Plaintiffs contend that whiskey fungus can only be removed through
extreme cleaning measures, such as high-pressure ’washing or application of chlorine bleach, and
that this cleaning must be frequently repeated to counteract Diageo’s continuous discharge of
ethanol.* Plaintiffs have complainéd to local and state agencies about the proliferation of
whiskey fungus on their properties. In response to these complaints, the LMAPCD issued a
Notice of Violation letter to Diageo on September 7, 2012. In the letter, the LMAPCD stated
that between June 2011 and May 2012, it received 27 complaints from residents living near
Diageo’s warehouses of a “black, sooty substance covering . . . . everything exposed to the
outdoors.”

On June 15, 2012, Plaintiffs filed a Class Action Complaint on the basis of diversity
Jurisdiction. (Compl., DN 1). Plaintiffs subsequently amended the complaint to include
additional factual allegations to support their claimé. (First Am. Compl., DN [5). In the First
Amended Complaint, Plaintiffs seek to recover compensatory and punitive damages from Diageo
under the following common law theories: (1) negligence and gross negligence; (2) temporary
nuisance and permanent nuisance; and (3) trespass. Plaintiffs also seek injunct’ive relief on the
theory that Diageo can correct or abate its ethanol emissions by implementing ethanol control
technology in its warehouses. Plaintiffs allege that this technology has been successfully
installed and used by brandy makers in California and, because brandy and whiskey aging
allegedly involve “substantially similar™ processes, the technology could be implemented by

Diageo. For its part, Diageo controverts the feasibility of implementing such emission control

* The First Amended Complaint alleges that Diageo’s warehouses emit thousands of tons of ethanol per year.
According to Plaintiffs, between six and ten pounds of etharol evaporate from a 50-gallon oak barrel during the
aging process. Plaintiffs contend that Diageo had a monthly inventory of 426,141 barrels of aging bourbon in its
Louisville facilities in 2009, as compared to the 176,000 barrel per month inventory it maintained in 2006.

23
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‘plausible’ claim for relief.” Id. at 687 (quoting Twombly, 550 U.S. at 557)). A complaint that
offers legal conclusions or a recitation of the elements of a cause of action will not méet this
pleading standard. See id. “[CJonclusory allegations or legal conclusions masquerading as
factual conclusions will not suffice to prevent a motion to dismiss.” Mezibov v. Allen, 411 F.3d
712, 716 (6th Cir. 2005). The court must take all of the factual allegations in the complaint as
true, but is “not bound to accept as true a legal conclusion couched as a factual allegation.”
Igbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 555). If the well-pleaded facts do not
permit the court to infer more than the mere possibility of misconduct, the complaint has not
shown the pleader is entitled to relief. Id. at 677-78.

As a general rule, a district court may not consider matters outside the pleadings when
ruling on a Rule 12(b)(6) motion to dismiss without converting the motion into one for summary
Jjudgment. J.P. Silverton Indus. L.P. v. Sohm, 243 F. App’x 82, 86-87 (6th Cir. 2007)
(unpublished); see Fed. R. Civ. P. 12(d) (“If, on a motion under Rule 12(b)(6) or 12(c), matters
outside the pleadings are presented to and not excluded by the court, the motion must be treated
as one for summary judgment under Rule 56. All parties must be given a reasonable opportunity
to present all the material that is pertinent to the motion.”). However, “when a document is
referred to in the complaint and is central to the plaintiff’s claim . . . [,] the defendant may submit
an authentic copy [of the document] to the court to be considered on a motion to dismiss, and the
court’s consideration of the document does not require conversion of the motion to one for
summary judgment.” Greenberg v. Life Ins. Co. of Va., 177 F.3d 507, 514 (6th Cir. 1999)
(quotation omitted). If a motion to dismiss is converted to a motion for summary judgment, “all
parties must be given a reasonable opportunity to present all the material that is pertinent to the

motion.” Fed. R. Civ. P. 12(d).
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fact, a threshold issue’in the case. Moreover, the resolution of this issue will not cause unjust
delay. See Rauchv. Day & Night Mfg. Corp., 576 F.2d 697, 701 (6th Cir. 1978). Because the
issue of preemption is determinative, the court will grant Diaged’s motion for leave to file
supplemental authority and deny Plaintiffs’ motion to strike.” Accordingly, the court will now
address the initial question of whether state common law tort claims are preempted by the CAA.

B. Preemption Analysis

“Federal preemption is an affirmative defense upon which the defendants bear the burden
of proof.” Brown v. Earthboard Sports USA, Inc., 481 F.3d 901, 912 (6th Cir. 2007) (quoting
Fifth Third Bank v. CSX Corp., 415 F.3d 741, 745 (7th Cir. 2005)). The Supreme Court has held
that federal common law claims are displaced by the CAA. Am. Elec. Power Co., Inc. v.
Connecticut, 131 S. Ct. 2527, 2540 (2011).° Yet neither the Supreme Court nor the Sixth Circuit
have specifically addressed whether the CAA would preempt a plaintiff’s state common law tort
claims.

The Supreme Court has, however, addressed preemption of state common law tort claims
under the provisions of the Clean Water Act (“CWA™), 33 U.S.C. § 1251, et seq. Internat’l
Paper Co. v. Ouellette, 479 U.S. 481 (1987) (hereinafter, “Ouellette™). In Ouellette, Vermont
landowners sued a New York paper mill for common law nuisance under Vermont law.” The

issue before the Court was whether the Vermont property owners” Vermont common law claims

against a source of pollution located in New York were preempted under the provisions of the

® Plaintiffs request additional time to brief the issue of preemption. However, the court finds that this issue has been
fully vetted in the parties® briefs on the motions to file supplemental authority.

% In its opinion, the Supreme Court intentionally refrained from deciding whether state nuisance claims were
preempted because the parties had not briefed the issue. Am. Elec. Power Co., 131 S. Ct. at 2540. The Court did,
however, state that “the availability ve/ non of a state lawsuit depends, infer alia, on the preemptive effect of the
federal Act,” and it warned that “[I]egislative displacement of federal common law does not require the same sort of
evidence of a clear and manifest congressional purpose demanded for preemption of state law.” Id. (citing Internat’l
Paper Co. v. Ouellette, 479 U.S. 481 (1987)) (emphasis in original).

7 The paper mill was located in New York, but discharged effluents into a lake that was bordered by both New York
and Vermont.

J7-
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alleging that the construction of the incinerator would violate the Michigan Environmental
Protection Act (“MEPA™). /d. at 334. By bringing these claims under the MEPA, the plaintiffs
sought to retroactively challenge the validity of permits that the EPA and the Michigan
Department of Natural Resources had previously issued to the incinerator. /d. The action was
removed to the United States District Court for the Eastern District of Michigan. Following
removal, the ‘district dourt denied the plaintiffs’ motion to remand on the basis that their state law
claims were .preemﬁted by the CAA. Id. at 333-34. The court also granted the city’s motion for
summary judgment and dismissed all claims against it.

On appeal, the Sixth Circuit first addressed the plaintiffs’ motion to remand. The court
noted that the CAA establishes minimum air quality standards and gives states the discretion to
adopt more stringent standards. Id. at 336 (citing the savings clauses contained within the CAA,
42 U.S.C. §§ 7416, 7604). In reviewing the district court’s finding of preemption, the Sixth
Circuit noted that “the plain language of the CAA’s savings clause compels the conclusion™ that
the CAA did not preclude the plaintiffs’ statutory claims. /d. at 343. The Sixth Circuit
supported this assertion with language from the CAA, which it found to “clearly indicate| ] that
Congress did not wish to abolish state control.” /d. The court also considered the Supreme
Court’s holding in Ouellette. Id. (“[T]hat Congress did not seek to preempt actions such as
involved in this appeal is clearly indicated by the Court’s holding in [Ouellette.]”). Ultimately,
the Sixth Circuit ordered that the action be remanded to the district court. /d. at 344.

Judge Boggs issued a strong dissenf in Her Majesty, in which he voiced his disapproval
with the effect of the court’s holding, primarily as it related to the particular facts of the case. Id.
at 344 (Boggs, J., dissenting). In particular, Judge Boggs believed it improvident to allow the

plaintiffs to retroactively question the propriety of permits that had been granted to the
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(4) strict liability. 734 F.3d at 192. The property owners alleged that the power company’s
“operation, maintenance, control, and use of [its plant] releases malodorous substances and
particulates into the surrounding neighborhood, causing fly ash and unburned coal combustion
byproducts to settle onto the Class members’ property as a ‘black dust/film . . . or white powder’
which requires constant cleaning.” Id. (footnote and citation omitted). The power company
removed the case to the United States District Court for the Western District of Pennsylvania on
the basis of diversity jurisdiction, and then moved to dismiss the case on the grounds of
preemption. Id. The district court granted the power company’s motion to dismiss after
determining that the property owners’ state law tort claims were preempted by the CAA. Id. at
189. In coming to this conclusion, the court reasoned “that because [the plant] was subject to
comprehensive regulation under the Clean Air Act, it owed no extra duty to the members of the
Class under state tort law.” Id.

The Third Circuit overturned the district court’s decision on appeal and held that the
property owners’ state law tort claims were not preempted by the CAA. Id. at 190. The Third
Circuit reached this holding after tracing the line of authority that addressed preemption under
the CAA. The Third Circuit found that the Supreme Court’s decision in Quelleite was
controlling, and it used that Court’s analysis in reaching its holding. Though Ouelleite addressed
the issue of preemption in the context of the CWA, the Third Circuit concluded that any
variation between the CAA and the CWA was negligible and, thus, it could apply the Quellette
Court’s analysis in determining the CAA’s preemptive effect. Id. at 196-97. The Third Circuit
reasoned that both the CAA and the CWA contain “savings clauses” which provide states and
private citizens with the right to sue entities or individuals who are alleged to have violated the

provisions of the CAA or CWA. See 33 U.S.C. §§ 1365(e), 1370; 42 U.S.C. §§ 7604(e), 7416.

-11-
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The Fourth Circuit, in contrast, has interpreted Ouellette in a different light. See North
Carolina ex rel. Cooper v. Tenn. Valley Auth., 615 F.3d 291, 303 (4th Cir. 2010) (hereinafier,
“Cooper™). In the Fourth Circuit’s view, Quellette supports the conclusion that state law
nuisance claims that “have the potential to undermine [the CAA’s] regulatory structure” must be
preempted. Id. (citing Quellette, 479 U.S. at 497) (alterations in original). However, Cooper
pre-dates the Third Circuit’s decision in Bell, as well as the recent Supreme Court case,
American Electric Power Co., Inc. v. Connecticut, 131 S. Ct. 2527 (2011). Moreover, Cooper is
factually and procedurally distinguishable from the case at bar. In Cooper, the state of North
Carolina sued the Tennessee Valley Authority (“T'VA™) in federal court for public nuisance. 615
F.3d at é97. In its complaint, North Carolina alleged that eleven TVA power plants located in
Tennessee, Alabama, and Kentucky generated emissions which traversed the borders of those
states and were deposited in North Carolina, thereby violating North Carolina’s emission
regulations and constituting a public nuisance. Id. at 296-97. The United States District Court
for the Western District of North Carolina agreed with North Carolina and held that the TVA’s
emissions caused a public nuisance. Id. at 296. The district court also granted an injunction -
which required the TVA té install emissions controls at four of its plants in Alabama and
Tennessee. Id.

The Fourth Circuit reversed the district court’s decision and remanded the case with
directions to dismiss the action against the TVA. Id. at 312. Regarding the issue of preemption,
the Fourth Circuit recognized that the Quellette Court “explicitly refrained from categorically
preempting every nuisance action brought under source state law.” Id. at 303. Yet the Fourth
Circuit held that it could state “with assurance that Quellerte recognized the considerable

potential mischief in those nuisance actions seeking to establish emissions standards different

-13-
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Merrick. v. Brown-IForman Corp., No. 12-CI-3382 (Jefferson Cir. Ct., Div. 9, July 30, 2013)
(hereinafter “Brown-Forman™). Though these state court decisions are merely useful for
persuasive purposes, the court will engage in a brief discussion of their holdings.

Brown-Forman involves the same plaintiffs as are named in the action before the court,
who brought similarb common law tort claims against Brown-Forman Corp. and Heaven Hill
Distillers, Inc. Brown-Forman, No. 12-CI-3382, at 2. As in the present case, the plaintiffs in
Brown-Forman alleged that the defendant distilleries “have a duty to minimize and prevent the
ethanol emissions through the use of ethanol-capture technology . ...” Id The defendants
sought to dismiss the action on the grounds of preemption. Id. at 1.

The Jefferson Circuit Court found that the plaintiff property owners’ state law claims
were preempted by the CAA, and it granted the defendants’ motion to dismiss. Id. at 4. In
reaching this decision, the court only considered authority issued prior to the Third Circuit’s
decision in Bell. The plaintiffs subsequently filed a motion to reconsider in which they asked the
court to reexamine the issue of preemption in light of the Third Circuit’s holding in Bell. See
Merrick v. Brown-Forman Corp., No. 12-CI-3382 (Jefferson Cir. Ct., Div. 9, Nov. 26, 2013).
Although it acknowledged the Third Circuit’s analysis and holding, the Jefferson Circuit Court
declined to reconsider its prior order and elected to follow the Fourth Circuit’s reasoning in
Cooper. Id. As did the Fourth Circuit, the Jefferson Circuit Court similarly expressed the
concern that if it did not find that the plaintiffs’ claims were preempted, its ruling would have
“the ‘potential to undermine [the] regulatory structure’ established by the CAA, as well as state
and local laws. Id. at 2 (citing Ouellette, 479 U.S. 481, 497-99 (1987)) (arguing that “states can

be expected to take into account their own nuisance laws in setting permit requirements”).

-15-
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applies to claims that implicate the provisions of the CAA, and that the CAA’s plain language
suggests that Congress did not intend for certain private causes of actions to be preempted.

We find that the analysis as set forth by the Third Circuit, coupled with the Sixth
Circuit’s analysis in Her Majesty, captures the prevailing law for CAA preemption. In the years
since the Supreme Court’s ruling in American Electric Power that the CAA displaces federal
common law claims, courts have increasingly interpreted the CAA’s savings clauses to permit
individuals to bring state common law tort claims against polluting entities. This interpretation
has been cited with approval by a Kentucky trial court, and it corresponds with longstanding
Sixth Circuit precedent. Moreover, even the dissent in Hér Majesty recognized that a cause of
action for pollution might be available to private litigants. For thc;e reasons, and the reasons
stated above, this court finds that Plaintiffs’ state common law tort claims against Diageo are not
preempted by the CAA. We will now consider whether Plaintiffs’ state common law tort claims
can survive Diageo’s motion to dismiss.

C. Plaintiffs’ State Law Claims

As an initial matter, Diageo has offered materials outside the pleadings concerning its
federal and state permits, as well as materials which discuss the feasibility of implementing
technologies to control its ethanol emissions. (Mot. To Dismiss, DN 18, Ex. 3-21). Plaintiffs
argue that the court must, therefore, convert Diageo’s motion to a motion for summary judgment.
(DN 24, p. 1-2). See Fed. R. Civ. P. 12(d) (“If, on a motion under Rule 12(b)(6) . . . , matters
outside the pleadings are presented to and not excluded by the court, the motion must be treated
as one for éumlllal'y judgment under Rule 56.7).

Here, however, the above-referenced items are not necessary for the resolution of the

issues argued in Diageo’s motion to dismiss, and the court will exclude them from its

-17-
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alleged violation of a city ordinance or regulation. Indeed, “Kentucky courts have held that a
property owner has no private cause of action to bring suit against another property owner for a
violation of an ordinance . . . . because the property owner owes a duty to follow the ordinance to
the municipality, not to another party.” Baker v. Warren Cnty. Fiscal Court, 2007 WL 486738,
*2 (W.D. Ky. Feb. 12, 2007); Schilling v. Schoenle, 782 S.W.2d 630, 632-33 (Ky. 1990);
Alderman v. Bradley, 957 S.W.2d 264 (Ky. Ct. App. 1997). Because Plaintiffs’ claim for
negligence must fail as a matter of law, so too must their claim for gross negligence.
2) Counts II and III: Temporary and Permanent Nuisance

Diageo also seeks to dismiss Counts 1I and III of Plaintiffs’ First Amended Complaint,
which allege nuisance claims. A nuisance can be either private or public. Brockman v. Barton
Brands, Ltd., 2009 WL 4252914 (W.D. Ky. Nov. 25, 2009) (citing W.G. Duncan Coal Co. v.
Jones, 254 S.W.2d 720, 723 (Ky. 1953)). While a private nuisance affects only an individual or
limited number of individuals, a public nuisance affects the public at large. Id. In this instance,
Plaintiffs claim that Diageo’s emissions—and the consequent accumulation of whiskey fungus—
constitute a private nuisance.

Under Kentucky law, a private nuisance can be either temporary or permanent in nature.
Lynn Mining Co. v. Kelly, 394 S.W.2d 755, 755 (Ky. 1965); see KRS § 411.520(2) (“A private
nuisance shall be either a permanent nuisance or a temporary nuisance, but shall not be both.”).
A temporary nuisance arises when “a defendant’s use of property causes unreasonable and
substantial annoyance to the occupants of the claimant’s property or unreasonably interferes with
the use and enjoyment of such property, and thereby causes the value of use or the rental value of
the claimant's property to be reduced.” KRS § 411.540(2). A permanent nuisance is similarly

defined as arising when “a defendant’s use of property causes unreasonable and substantial

-19-
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control technologies to abate the nuisance, we find that Plaintiffs have provided adequate factual
allegations to state a claim for a temporary nuisance.

Plaintiffs can also proceed with their claim for permanent nuisance, albeit as an
alternative theory, although they will eventually have to elect between temporary and permanent
nuisance. Diageo argues that this claim should be dismissed because Plaintiffs failed to plead
any unreasonableness with regard to Diageo’s conduct. In response, Plaintiffs contend that the
complaint does, in fact, allege that Diageo’s use of its property unreasonably interferes with
Plaintiffs’ use of their property. The complaint alleges that Diageo’s facilities emit ethanol,
which combines with condensation on Plaintiffs’ property to create a fungus that “appears as a
black stain, black dots, and soot” and “is very visible on homes, businesses and vehicles . . . .”
(DN 15, 9 31). The complaint further alleges that the fungus “can only be removed with extreme
cleaning measures,” for which Plaintiffs are required to spend “an abnormal amount of time,
money, [and] energy . ...” » (Id. at 99 32-34). The extent to which Diageo’s conduct in fact
intrudes on Plaintiffs’ private enjoyment must be evaluated in light of the nature of the intrusion
and the means by which Diageo could avoid the intrusion, in whole or in part.

While Plaintiffs have technically complied with the pleading requirements and provided
sufficient facts to state a claim for permanent nuisance under 7wombly, we note that this claim
may be time barred under the applicable statute of limitations. The parties have not addressed
this issue, so we decline to go further than remark that a claim for permanent nuisance is subject
to Kentucky’s five-year statute of limitations. See KRS § 413.120(7); Donaway, 2013 WL
3872228, at *2 (citing Kentucky West Virginia Gas Co. v. Matney, 279 S.W.2d 805, 806-07 (Ky.
Ct. App. 1955)). The First Amended Complaint itself states that in 2007, whiskey fungus was

named and its occurrence was made known in the scientific community. (DN 15, §26). Further,

21-
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of the interference, or the absence of pecuniary harm.” Smith v. Carbide & Chems. Corp., 226
S.W.3d 52, 54 (Ky. 2007) (citation omitted).

Diageo cites to Rudy v. Ellis, 236 S.W.2d 466, 468 (Ky. 1951) to support its contention
that an intentional trespass claim requires that the plaintiff prove the defendant had actual
knowledge of wrongdoing. Diageo argues that Plaintiffs failed to prove that Diageo had actual
knowledge of any wrongdoing and, as such, Plaintiffs’ allegations must be disregarded as
speculative. As we read Rudy, the tort of intentional trespass may, but is not required to be,
accompanied by actual knowledge of wrongdoing. The trespass may also be innocent, in that the
trespasser bélieves he or she has a right to be on the land of another. The difference is in the
damages. Regardless, only an intentional act is required. In this respect, Rudy does not support
the conclusion that actual knowledge of wrongdoing must be affirmatively pled in order to
maintain an action for intentional trespass. See Hammonds v. Ingram Indus., Inc., 716 F.2d 3635,
371 (6th Cir. 1983) (interpreting Rudy and subsequent Kentucky case law as holding that “a
trespass is presumed to be intentional and the defendant bears the burden of proving innocence™).
Rather, Kentucky courts distinguish between willful, or knowing, trespass and innocent trespass
as a means of determining the amount of damages for which a trespasser may be liable.

Therefore, Plaintiffs can state a claim for intentional trespass if they allege that an object
or thing entered on and caused harm to their property. Dickens, 631 F. Supp. 2d at 864-65. In
their First Amended Complaint, Plaintiffs allege that “[a]s a direct and proximate result” of
Defendant’s conduct in operating its facilities, Defendant emitted ethanol that subsequently
entered upon and physically invaded Plaintiffs’ property. (DN 15, § 104). Plaintiffs further
allege that “Defendant’s actions were, and continue to be, inténtional .07 (Md oat g 112).

Accepting these factual allegations as true, Igbal, 556 U.S. at 678, the court finds that Plaintiffs

03
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for injunctive relief, while Plaintiffs maintain that KRS §§ 77.175 and 77.240'! provide them
with a private right to seek an injunction.

Plaintiffs’ First Amended Complaint alleges facts which are sufficient to state a claim
under either standard. (See DN 15,99 73, 114, 116, 137-41). Therefore, we find that the
complaint adequately pleads a right to injunctive relief.

IV.  CONCLUSION
For the reasons set forth above, the court will grant Diageo’s motion to file supplemental
authority (DN 28) and deny Plaintiffs’ motion to strike (DN 38). Diageo’s motion to dismiss
(DN 18) is granted as to Count I and denied as to Counts II, III, IV, and V. A separate order will

be entered this date in accordance with this Memorandum Opinion.

March 18, 2014

Charles R. Simpson I11, Senior Judge
United States District Court

for that injury; (3) that, considering the balance of hardships between the plaintiff and defendant, a remedy in equity
is warranted; and (4) that the public interest would not be disserved by a permanent injunction.” Jd.

"' Pursuant to these statutory provisions, a private citizen is entitled to enjoin a violation of an LMAPCD regulation
or a violation of KRS §§ 77.150 through 77.175.
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documents to resolve disputed jurisdictional facts. Doing
so does not convert the motion to dismiss to a Rule 56
summary judgment motion where it does not iinpact the
merits of the plaintiff's claim. See Gentek Bldg. Prods.,
Inc. v. Sherwin-Williams Co., 491 F.3d 320, 330 (6th Cir.
2007).

Upon a motion to dismiss for failure to state a claim
" pursuant to Fed. R. Civ. P. 12(bj(6), a court "must
construe the complaint in the light {*7] most favorable to
plaintiffl," League of United Latin Am. Citizens v.
Bredesen, 500 F.3d 523, 527 (6th Cir. 2007) (citation
omitted), accepting all of the plaintiff's allegations as
true. Ashcroft v. Igbal, 556 U.S. 662, 679 (2009). Under
this standard, the plaintiff must provide the grounds for
its entitlement to relief, which "requires more than labels
and conclusions, and a formulaic recitation of the
elements of a cause of action." Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 555 (2007). A plaintiff satisfies
this standard when it "pleads factual content that allows
the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged." Igbal,
556 U.S. at 678. A complaint falls short if it pleads facts
that are merely "consistent with a defendant's liability" or
if the facts do not \"permit the court to infer more than
the mere possibility of misconduct.”" /d. at 678-79. The
allegations must "'showf{] that the pleader is entitled to
relief." Id. at 679 (quoting Fed. R. Civ. P. 8(a)(2)).

I11. B1SCUSSION

At its core, the Plaintiffs' complaint alleges that
LG&E and PPL have excessively emitted dust, ash, and
other coal combustion byproducts from the Cane [*8]
Run plant. Generally, cxcessive cmission claims are
covered under the Clean Air Act ("CAA"). Thus, the
Court will first analyze the Plaintiffs' CAA claims.
Thereafter, the Court will turn its attention to the
Plaintiffs' Resource Conservation and Recovery Act
("RCRA™) claims and their state-law claims.

A. COUNT III: CLEAN AIR ACT ("CAA") CLAIMS

In Count III of their complaint, the Plaintiffs allege
four types of CAA claims, including claims for: (1) past
violations based on the issued NOVs (Compl. [DN 1] §
189); (2) "substantially similar violations” that are
"continuing on at least a weekly basis" (id. § 193); (3) a
violation of the 20% opacity standard in Cane Run's Title
V operating permit (id. § 195); and (4) operating the Cane
Run plant after LG&E's Title V operating permit expired.

(Id. § 194.) LG&E and PPL argue that these claims must
be dismissed. The Court considers each type of CAA
claim in turn.

Past Violations based on Issued NOVs. In part, the
Plaintiffs base their CAA claims on issued NOVs which
were addressed by the APCD in its Agreed Board Order.
LG&E and PPL argue that the Plaintiffs cannot sue for
violations based on these issued and addressed NOVs
becausc: (1) the Agreed [*9] Board Order renders the
claims non-redressable; (2) the claim preclusion doctrine
bars the Plaintiffs from re-litigating the claims; (3) this
Court lacks jurisdiction to address the § 189(f) and
189(r) claims, as they are based on an alleged violation of
Reg. 1.13 § 2, which is not federally enforceable; and (4)
this Court lacks jurisdiction to address the claims in 9
189(b)-(c), § 189(g)-(h), and § 189(m)-(0), as the
regulations on which they are based do not constitute
“"emission standards or limitations” enforceable under the
CAA's citizen-suit provision.

LG&E and PPL first argue that the Agreed Board
Order renders the Plaintiffs' 9§ 189 claims
non-redressable. To establish standing, a plaintiff must
show that the mjury will be redressed by the relief
sought. Friends of the Earth, Inc. v. Laidlaw Envil. Servs.
(T0OC), Inc., 528 U.S. 167, 180-81 (2000). LG&E and
PPL argue that the Plaintiffs cannot make this showing,
as the alleged CAA violations in § 189 of the complaint
have already been resolved. According to them, the
Plaintiffs base the 9 189 claims solely on NOVs that the
APCD resolved via its Agreed Board Order. Further,
since the Agreed Board Order addresses the issues raised
[*10] in 9 189 of the complaint, and sinee the APCD has
found LG&E in compliance regarding these issues, the
Court can take no other action. (Defs." Mem. in Supp. of
Mot. to Dismiss ("Defs. Mem.") [DN 29-1] 13-15)
LG&E and PPL argue that "permitting a claim to go
forward bascd upon the same conduct which has already
been penalized by an agency in an enforcement action
would undermine the goals of ensuring that agencies
remain the primary enforcers of [environmental laws]."
Benham v. Ozark Materials River Rock, LL.C, 2013 WL
5372316, at *7 (N.D. Okla. Sept. 24, 2013).

The Plaintiffs respond by asserting that the Agreed
Board Order does not bar their claims. Although the
Plaintiffs do not specifically address the § 189 claims in
their response, choosing instead to address all their CAA
claims gencrally, they argue that the Agreed Board Order
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failed to [*15] provide adequate notice of these claims;
and (3) the Plaintiffs' vague allegations do not meet the
requirements of notice pleading.

Standing. LG&E and PPL first argue that the
Plaintiffs lack standing to sue for their "substantially
similar” claims, as to both the "injury in fact" prong and
the "redressability” prong of the'standing inquiry. As for
"injury in fact," LG&E and PPL argue that the Plaintiffs
have failed to allege facts indicating that the "Plant-Wide
Odor, Fugitive Dust, and Maintenance Emissions Control
Plan" did not adequately address their "substantially
similar" claims. LG&E and PPL argue that the Agreed
Board Order specified injunctive relief in the form of the
control plan. (Defs.' Mem. [DN 29-1] 21-22.) They cite
Ellis v. Gallatin Steel Co., 390 F.3d 461 (6th Cir. 2004),
to argue that in light of this control plan, the Plaintiffs
have failed to sufficiently plead "injury in fact." In that
case, the Sixth Circuit held that the district court
committed reversible error in concluding that the
plaintiffs had shown a risk of irreparable harm. The Court
reasoned that the plaintiffs had failed to establish how the
existing consent decrees would not adequately deal with
[*16] any post-consent decree violations. Id. at 476. As
for "redressability," LG&E and PPL argue that the
control plan adopted in the Agreed Board Order
addresses compliance with the underlying regulations
cited in the NOVs; therefore, there is nothing that the
Court can award to redress the "substantially similar”
claims.

At the oral argument on May 5, 2014, LG&E and
PPL noted that here, the Plaintiffs seek declaratory relief.
(Compl. [DN 1] 58, 9 B.) They also seek "a permanent or
final injunction enjoining the Cane Run Defendants from
allowing coal dust, fly ash, bottom ash, or other coal
combustion byproducts from escaping the Cane Run
Site." (/d. at 58, 9 F.) In addition, the Plaintiffs request "a
permanent or final injunction requiring the Cane Run
Defendants to take affirmative measures . . . including but
not limited to reducing the size of the Coal Ash Landfill
to its pre-1999 size." (Id. at 58, 9 G.) Finally, they request
civil penalties and attorneys’ fees, as well as
compensatory and punitive damages. (/d. at 38-59, 99
H-L.) LG&E and PPL argue that in requesting this relief,
the Plaintiffs esscntially ask the Court to decide issues
which were already decided by the APCD--and reach
[*17] a different result than it did. LG&E and PPL argue
that this is impermissible. See Ellis, 390 F.3d at 477
(noting that the citizen-suit plaintiffs sought to obtain

injunctive relief on "more stringent terms than those
worked out by the EPA" and holding that such
"second-guessing of the EPA's assessment of an
appropriate remedy . . . fails to respect the statute's
careful distribution of enforcement authority among the
federal EPA, the States and private citizens, all of which
permit citizens to act where the EPA has 'failed' to do so,
not where the EPA has acted but has not acted
aggressively enough in the citizens' view").

The Plaintiffs respond that the Agreed Board Order
cannot deprive them of standing, as their claims go
beyond the specific incidents itemized in the NOVs, The
Plaintiffs argue that the complaint is based on LG&E and
PPL's repeated and ongoing conduct--and that this
conduct is actionable under controlling authority. In
support of their position, the Plaintiffs cite Gwaltney of
Smithfield, Ltd. v. Chesapeake Bay Found., Inc., 484 U.S.
49 (1987). There, the Supreme Court found that a
provision of the Clean Water Act authorizing citizens to
commence civil actions for [*18] injunctive relief, and/or
the imposition of civil penalties, conferred citizen-suit
jurisdiction over complaints that make a "good-faith
allegation of continuous or intermittent violation." Id. at
64-66. The Court remanded the case for consideration of
whether the plaintiff's complaint contained such a
"good-faith allegation." However, it noted the plaintiff's
allegation that the defendant was "continuing to violate
its . . . permit when plaintiffs filed suit. .. ." Id at 64.

According to the Plaintiffs, this is not simply a case
involving wholly past violations, and courts have
routinely recognized that the CAA pemmits recovery for
wholly past violations that have been repeated, as well as
for ongoing violations. See, e.g., Atl. States Legal
Found., Inc. v. United Musical Instruments, U.S.4., Inc.,
61 F.3d 473, 477 (6th Cir. 1995) (noting that "after
Gwaltney, Congress amended the Clean Air Act . . .
explicitly to allow citizen suits for purely historical
violations"); Glazer v. Am. Ecology Envil. Servs. Corp.,
894 F. Supp. 1029, 1037-38 (E.D. Tex. 1993) (finding
that plaintiffs may maintain CAA suits based on
allegations that past violations were repeated). The
Plaintiffs state [*19] that to the extent LG&E and PPL
argue that their claims have been redressed by the Agreed
Board Order, or to the extent LG&E and PPL dispute that
violations are continuing, these arguments must be
addressed on summary judgment or at trial--not on a
motion to dismiss. See Gwaltney, 484 U.S. at 66 (noting
that as a general rule, a citizen suit "will not be dismissed
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(2000). The Court went on, however, to note that in Stecl
Co., "there was no allegation in the complaint of any
continuing or imminent violation, and that no basis for
such an allegation appeared to exist." Id. Here, there is
such an allegation. The Plaintiffs have alleged that
despite the Agreed Board Order, "substantially similar
violations to those that are the subject of the APCD
NOV's are continuing on at least a weekly basis at the
Cane Run Site because the Cane Run Defendants have
failed to [*24] implement measures to control the
emission of coal dust, fly ash, bottom ash, and other
particulates . . . ." (Compl. [DN 1] § 193.) The Court
agrces with the Plaintiffs that this is a sufficient
allegation of a redressable "injury in fact" as to their
claims for "substantially similar violations" of the CAA.

c. Injunctive Relief. The Court's finding that the
Plaintiffs have adequately alleged injury in fact as to their
"substantially similar” claims, however, does not mandate
a finding that this injury is redressable as to the Plaintiffs’
request for injunctive relief. The Agreed Board Order
states that LG&E has "demonstrated compliance” by
submitting to the control plan. Also, it states that the plan
provides to prevent
particulate matter from becoming airbome beyond the
worksite in the future” and that "rothing shall prevent the
District from initiating enforcement action to remedy any
alleged violations of District regulations despite
[LG&E's] compliance with the Plan." (Ag. Bd. Order
[DN 29-2] 4.) The Court finds that in light of these
provisions, it cannot redress the Plaintiffs' claims by
entering the requested injunctions.

"reasonable precautions

As LG&E and PPL note, [*25] the Plaintiffs ask the
Court to impose a zero-tolerance policy on emissions by
implementing "a permanent or final injunction enjoining
the Cane Run Defendants from allowing coal dust, fly
ash, bottom ash, or other coal combustion byproducts
from escaping the Cane Run Site." (Compl. [DN 1] 58, §
F.) They also seek "a permanent or final injunction
requiring the Cane Run Defendants to take affirmative
measures . . . including but not limited to reducing the
size of the Coal Ash Landfill to its pre-1999 size." (Id.
58, 9 G.) The Court agrees with LG&E and PPL that in
making these requests, the Plaintiffs ask the Court to
decide issues which were already decided by the
APCD--and reach a different result than it did. This is
impermissible. As the Sixth Circuit noted in Ellis, by
seeking injunctive relief on "more stringent terms than
those worked out by the EPA," the Plaintiffs have

mmproperly asked the Court to second-guess the
regulatory agency's assessment of an appropriate remedy.
The Court cannot engage in such second-guessing, as
doing so would "fail[] to respect the statute's careful
distribution of enforcement authority among the federal
EPA, the States and private citizens, all of [#26] which
permit citizens to act where the EPA has 'failed' to do so,
not where the EPA has acted but has not acted
aggressively enough in the citizens' view." 390 F.3d ar
477. LG&E and PPL's motion to dismiss is GRANTED
to the extent they seek dismissal of the Plaintiffs'
"substantially similar” claims which seek injunctions.
These claims are DISMISSED.

Adequate Notice. Because the Court has held that the
Plaintiffs have alleged a redressable injury in fact as to
their claims for "substantially similar violations" of the
CAA and their request for civil penalties, the Court must
address LG&E and PPL's argument that the Plaintiffs
failed to provide adequate notice of these claims. The
CAA requires plaintiffs to give defendants (and others) a
Notice of Intent to Sue ("NOI"). The regulations require
the NOI to include "sufficient information to permit the
recipient to identify the specific standard, limitation, or
order which has allegedly been violated, the activity
alleged to be in violation, the location of the alleged
violation, [and] the date or dates of such violation . . . ."
40 CFR § 54.3(b). LG&E and PPL argue that the
regulations thus require all NOIs to identify violations
with [*27] specificity. They also argue that the Plaintiffs'
NOI failed to identify their "continuing” violations with
such specificity. LG&E and PPL argue that the Plaintiffs’
NOI left them guessing as to when, how, and where the
alleged "substantially similar" violations occurred. (Defs.'
Mem. [DN 29-1]22-25)

District courts within the Sixth Circuit have held that
notice letters that simply identify a lengthy period rather
than stating the dates of alleged violations are
insufficient. See, e.g., Nat'! Parks Conservation Ass'n,
Inc. v. Tenn. Valley Auth., 175 F. Supp. 2d 1071, 1077
(E.D. Tenn. 2001} (holding insufficient a notice that a
defendant "regularly violated” the opacity limit, where
the notice failed to specify the dates of the alleged
violations or identify at which sites the violations
occurred, but rather only stated that the defendant
"regularly violated" the standard "for at least five years").
LG&E and PPL argue that the Plaintiffs' NOI is thus
insufficient, as it does not detail with specificity any dates
for the "substantially similar" violations. Further, they
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corrected. See Nat'l Parks Conservation Ass'n, 175 F.
Supp. 2d ar 1077 (holding that where a notice letter "does
not specify the dates of the alleged [opacity] violations or
identify at which sites the violations occurred" and only
states that a defendant has "regularly violated” the
opacity standards "for at least the last five years," the
opacity claims must be dismissed).

The Plaintiffs argue that their NOI was detailed,
timely, and sent to all required parties. However, the
Court finds that the NOI was not detailed as to the
alleged opacity violations. The NOI states: "[i]n further
violation of the CAA, the Cane Run Defendants'
activities regularly exceed the 20% opacity limit set by
the Cane Run site's Operating Permit, with respect to the
Stacks, the SPP, and the Ash Silo." (Notice of Intent
Letter [DN 1-2] 16.) This allegation of "regular” opacity
violations is not enough. Although the Plaintiffs' NOI
indicates their belief that LG&E and PPL have violated
the opacity limit, it does not specify the dates of alleged
violations or [*33] identify any emission point at which
an opacity violation allegedly occurred. LG&E and PPL's
motion to dismiss is accordingly GRANTED, and the
Plaintiffs' opacity claims are DISMISSED. In light of
this - holding, the Court need not consider LG&E and
PPL's remaining argument that the Plaintiffs have failed
to allege "injury in fact” to support their opacity claims.

Expiration of Permit. As a final matter, the
Plaintiffs allege that the Defendants have violated the
CAA by continuing to operate Cane Run even though
LG&E's Title V opcrating permit expired in 2007.
(Compl. [DN 1] q 194.) LG&E and PPL argue that this
claim fails since LG&E submitted a timely application
for renewal, as confirmed by the public record. (Excerpts
of Title V Permit Renewal App. [DN 29-4]; Receipt for
Title V Renewal App. [DN 29-5].) The CAA states that
"if an applicant has submitted a timely and complete
application for a permit required by this subchapter
(including renewals), but final action has not been taken
on such application, the source's failure to have a permit
shall not be a violation of this chapter, unless the delay in
final action was due to the failure of the applicant timely
to submit information [*34] required or requested to
process the application." 42 U.S.C. § 7661b(d). LG&E
and PPL argue that the Court should thus dismiss the
Plaintiffs' claims as deficient. They argue that the
Plaintiffs failed to allege that LG&E and PPL filed no
rencwal application; likewise, they did not allege that
LG&E and PPL failed to timely submit the information

required to process that application.

The Plaintiffs argue that they have sufficiently
alleged that the Defendants have continued io operate
Cane Run without a valid Title V permit. (Compl. [DN 1]
9 194.) The Plaintiffs state that by only attaching excerpts
of LG&E's rencwal application and a document
purporting to be a receipt, LG&E and PPL have left
scveral questions open, including: (1) whether the
renewal application was complete, (2) whether additional
information was requested by the permitting authority,
and (3) whether LG&E timely submitted the application.
(Pls.' Mem. [DN 41] 38.) The Plaintiffs question what has
happened over the past six years that has caused the
application to not be renewed as of yet. Further, the
Plaintiffs state that the Court cannot take judicial notice
over the documents proffered by the Defendants, as they
[*35] are subject to reasonable dispute. See Passa v. City
of Columbus, 123 Fed App'x 694, 697 (6th Cir. 2003)
(noting that a court, "on a motion to dismiss, must only
take judicial notice of facts which are not subject to
reasonable dispute”). The Plaintiffs highlight that the
submitted documents do not purport to be the complete
record regarding the application. (See Pls.' Mem. [DN 41]
38-39.)

The Court finds that the Plaintiffs' argument is more
persuasive. The Plaintiffs allege that LG&E's Title V
permit expired i 2007 and that the Defendants
nonetheless continue to operate Cane Run. (Compl. [DN
1] 9 194)) The Court finds that when it accepts this
statement as true, and draws all reasonable inferences in
favor of the Plaintiffs, the Plaintiffs have sufficiently
alleged a CAA claim based on LG&E's alleged operation
of Cane Run without a valid permit. The documents
submitted by LG&E and PPL do not purport to be the
complete record regarding the application, and on a
motion to dismiss, the Court may not take judicial notice
of facts which are subject to reasonable dispute. Further,
even if the Court could properly take judicial notice of
the existence of LG&E's application, that does not [*36]
automatically compel the conclusion that such application
was "timely" or "complete.” While LG&E and PPL may
properly argue in a summary judgment motion that no
genuine issues of fact exist as to whether they have
submitted a tumely and complete application for a
permit--and that any delay in final action was not due to
their failure to submit any required or requested
information, this issue cannot be properly decided on a
motion to dismiss. LG&E and PPL's motion is DENIED
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which has become effective pursuant te [RCRAJ" 42
US.C. § 6972(a)(1)(4) (emphasis added). The bulk of
Count I alleges violations of requirements under
Kentucky's special waste program and the environmental
performance standards referenced therein. (See Compl.
[DN 17 9% 164(a)-(h) (alleging violations of 401 KAR
Ch. 45 and 401 KAR 30:031).) LG&E and PPL argue
that while these standards and requirements are
applicable 1o Cane Run, they are not enforceable in a
RCRA citizen suit since they are not "effective pursuant
to RCRA." Rather, 401 [*41} KAR Ch. 45 and the cited
performance standards are a state-law program that is
enforceable only under state law. (See Defs.' Mem. [DN
29-1131)

In support of their position, LG&E and PPL cite
Ashoff v. City of Ukiah, 130 F.3d 409, 411 (9th Cir.
1997), in which the Ninth Circuit found certain state
municipal solid waste program regulations effective
pursuant to RCRA after the "EPA approved" them, to the
extent that those regulations were not more stringent than
the federal criteria. /d. ar 412. LG&E and PPL suggest
that this case shows that at a minimum, to be effective
pursuant to RCRA, a state regulation, program, or other
requirement must be approved or authorized by the EPA.
They also note that other district court cases have drawn
similar conclusions. See, e.g., Frontier Recovery, LLC v.
Lane Cnty., 727 F. Supp. 2d 968, 972 (D. Or. 2010) ("a
state program must be authonized by the EPA to ‘become
effective pursuant to' RCRA"); Cameron v. Peach Cnty.,
Ga., 2004 WL 5520003, at *18-19 (M.D. Ga. June 28,
2004) (noting that citizen suits are not confined to the
provisions contained in RCRA if the state standards are
approved by the EPA).

Coal combustion residual waste is currently
regulated [*42] under Subtitle D of RCRA. 75 Fed. Reg.
35,144 (June 21, 2010). Subtitle D cstablishes a
framework for federal, state, and local government
cooperation in controlling and managing this
non-hazardous solid waste. Id. at 35,136. Under this
framework, the "actual planning and  direct
implementation of solid waste programs under RCRA
subtitle D . . . remains a state and local function . .. ." Id.
Indeed, the "EPA has no role in the planning and direct
implementation of solid waste programs under RCRA
subtitle D." 1d.; see also id. ar 35,139 ("Subtitle D
provides no federal oversight of state programs as it
relates to coal combustion residuals.”). LG&E and PPL
argue that because the EPA has not reviewed or adopted

Kentucky's special waste permit program or the
environmental performance standards set out under 401
KAR 30:031, it 1s clear that 401 KAR Ch. 45 and 401
KAR 30:031 arc not "effective pursuant to" RCRA and
arc not federally enforceable through a RCRA citizen
suit. The Defendants state that there is simply no special
waste permit program currently applicable to coal
combustion residual wastes at the federal level.

The Plaintiffs' response is somewhat difficult to
discem. First, the [*43] Plaintiffs contend that they can
suc under RCRA, as well as under any of Kentucky's
environmental regulations listed in the complaint. (Pls.'
Resp. [DN 41] 32-34.) In support of this position, the
Plaintiffs state that the fact that the EPA has not
promulgated regulations specifically regulating coal
combustion byproducts only means that such wastes are
governed by the existing Subtitle D regulations of RCRA.
(Id. at 32-33.) Second, the Plaintiffs argue that unlike
hazardous waste programs under Subtitle C of RCRA,
approved state solid waste programs under Subtitle D do
not operate "in lieu of' RCRA. See 61 Fed. Reg. 2,584,
2,587 (Jan. 26, 1996) ("Subtitle D does not provide for
State/Tribal requirements to operate 'in lieu of the
Subtitle D Federal revised criteria.") According to the
Plaintiffs, LG&E and PPL wrongly contend that
Kentucky's municipal solid waste landfill regulatory
program must be EPA-approved to operate in licu of
federal regulations.

Third, the Plaintiffs argue that because state solid
wasle programs do not operate in licu of RCRA's
statutory and regulatory provisions, RCRA citizen suits
may be brought to enforce RCRA's provisions in states
with approved solid waste [*44] management programs.
See Ashoff, 130 F.3d at 411-12 ("The Subtitle D Federal
revised criteria are applicable to all Subtitle D regulated
entities, regardless of whether EPA has approved the
State/Tribal permit program. Violation of these criteria
may subject the violator to a citizen suit in Federal
court.). Thus, the Plamtiffs state that regardless of
whether they can sue under Kentucky's regulations, they

- are permitted to bring suit under RCRA. Finally, the

Plaintiffs note that the Defendants have conceded that
Kentucky's solid waste landfill regulatory program was
approved by the EPA. (See Defs.! Mem. [DN 29-1] 35
n.23 (citing 58 Fed Reg. 35,454 (July 1, 1993) and
noting that Kentucky's municipal solid waste landfill
regulatory program has been EPA-approved).) Thus, the
Plaintiffs argue that they can sue under RCRA or any of
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with 40 CFR 25827 and that a solid waste landfill
comply with the air criteria set forth at 40 CFR 258.24."
(Compl. [DN 1] 9 163.) Importantly, 40 C.F.R. § 238
establishes criteria and standards applicable to "municipal
solid waste landfills." A "municipal solid [*49] waste
landfill" is defined as a landfill “that receives household
solid waste,” ie. "any solid waste (including garbage,
trash, and sanitary waste in septic tanks) derived from
households." 40 C.F.R. § 258.2. LG&E and PPL argue
that the landfill here does not meet this definition, as it
does not receive household waste.

Paragraph 164(1) of the complaint further alleges that
the Defendants are in violation of 401 KAR 48:090 § 3
"for failing to properly place covering materials on all
solid wastes contained in the Coal Ash Landfill, Ash
Treatment Basin and ash ponds." (Compl. [DN q 164.)
LG&E and PPL state that 401 KAR 48:090 is
inapplicable here because it sets forth requirements
applicable to "contained landfills." A "contained landfill"
is defined as a "solid waste site or facility that accepts
solid waste for disposal.” 401 KAR 48:005. The term
"solid waste" expressly excludes "special wastes," as
defined in KRS § 224.50-760. KRS § 224.1-010(31)(4).
LG&E and PPL argue that here, because only "special
wastes” are disposed of in the landfill, the requirements
for "contained landfills" do not apply. (Defs.! Mem. [DN
29-1]34-36.) '

Further, LG&E and PPL argue that these claims fail
for [*50] the independent reason that they have not been
adequately noticed. They state that the Plaintiffs' NOI
docs not mention, discuss, or cite 40 C.F.R. § 258 or 401
KAR 48:090 in support of their claims. See United States
v. Louisiana-Pacific Corp., 682 F. Supp. 2d 1141, 1155
(D. Colo. 1988) (noting that a plaintiff cannot "expand [a
suit] beyond the specific violations alleged in th[e]
letter™).

The Plamtiffs respond that the coal ash landfill at
Cane Run meets RCRA's definition of a "municipal waste
solid landfill" and is thus subject to 40 C.F.R. § 258. The
Plaintiffs cite the second sentence in RCRA's definition
of "municipal solid waste landfill," which states that such
a landfill "also may receive other types of RCRA Subtitle
D wastes, such as commercial solid waste, nonhazardous
sludge, conditionally exempt small quantity generator
waste, and industrial solid waste." 40 C.F.R. § 258.2.
"Industrial solid waste" includes coal combustion
byproducts. Id. (noting that "industrial solid waste" is

"solid waste generated by manufacturing or industrial
processes that is not a hazardous waste regulated under
subtitle C of RCRA" and noting that. such waste may
include waste from electric power [*51] generation). The
Plaintiffs thus argue that the regulation is applicable. The
Plaintiffs argue that coal combustion byproducts are
"solid wastes” under RCRA and, in this case, were
produced by electric power generation. Therefore, Cane
Run is properly subject to the RCRA regulations on
which the Plaintiffs sue in Count L. (See Pls." Mem. [DN
41]36-37.)

The Court disagrees with the Plaintiffs' argument. In
their response brief, the Plaintiffs overlook the first
sentence of the definition for "municipal solid waste
landfill," which states that such a landfill must receive
"household waste.” 40 C.FR § 258.2. The plain
language of the "municipal solid waste landfill"
definition indicates that if a landfill receives household
waste, 1t 1s a municipal solid waste landfill--aud the fact
that it might also receive other types of solid waste is
irrelevant. If a landfill does not receive household waste,
however, it is not a municipal solid waste landfill. LG&E
and PPL's argument 1s the correct interpretation of the
definition. Further, the Court finds that LG&E and PPL's
argument is correct to the extent they argue that 401 KAR
48:090 is inapplicable here because it sets forth
requircments [*52] applicable to "contained landfills.” A
"contained landfill" is defined as a "solid waste site or
facility that accepts solid waste for disposal,” 401 KAR
48:005, and the term "solid waste" expressly excludes
"special wastes," as defined in KRS § 224.50-760. KRS §
224.1-010(31)(4). LG&E and PPL also correctly note
that the Plaintiffs' NOI was insufficient regarding the
alleged violations of these standards, as the Plaintiffs did
not cite 401 KAR 48:090 or 40 C.F.R. § 258.24 in their
NOIL LG&E and PPL's motion to dismiss is accordingly
GRANTED. The claims arc DISMISSED to the extent
they are based on 40 C.F.R. § 258 and 401 KAR Ch. 48.

Count II Claims under 42 U.S.C. § 6972(a)(1)(B).
LG&E and PPL next turn their attention to the Plaintiffs'
claims in Count II. As noted above, in Count I, the
Plaintiffs allege that LG&E and PPL's handling of coal
combustion residuals "may present an imminent and
substantial endangerment to health or the environment."
(Compl. [DN 1] § 182.) LG&E and PPL argue that the
Count II claims fail as a matter of law because: (1) the
claims reflect an improper collateral attack on the
facility's Title V Air Emission Permit, Storm Water
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Even though the Plaintiffs do not ask the Court to
overrule an issued permit, as in Greenpeace, the Court
agrees with LG&E and PPL that the rationale underlying
Greenpeace is applicable to this case [*57] and requires
this Court to refuse to recognize jurisdiction under 42
U.S.C. § 6972¢(a)(1)(B). In Greenpeace, the Sixth Circuit
recognized that the plaintiff's complaint amounted "to
nothing more than an improper collateral attack on the
prior permitting decisions of the U.S. EPA ... ." 9 F3d
at 1178. Here, the Plaintiffs' complaint similarly amounts
to nothing more than an improper collateral attack on
LG&E's permits, which authorize emissions, and on the
APCD's decision concerning the limits and conditions in
those permits. KRS § 77.310(2) provides an avenuc by
which the Plaintiffs could have properly challenged
LG&E's permits, or the APCD's order and its
determinations. The Court finds that the Plaintiffs should
have taken that approach prior to filing a "substantial
endangerment” suit under 42 U.S.C. § 6972(a)(1)(B).
Further, the Court finds that because the Plaintiffs' claims
for injunctive relief under RCRA must be dismissed, their
claims for civil penalties must also be dismissed. A
citizen suit under RCRA cannot be maintained for civil
penalties absent injunctive relicf. Sce Gwaltney, 484 U.S.
at 58 (noting that under the Clean Water Act's citizen-suit
provision, which is [*58] substantively similar to 42
US.C. § 6972, civil penalties may not be awarded
separately from injunctive relief); Sanchez v. Esso Std.
Oil de Puerto Rico, Inc., 2010 WL 3087485, at *2
(D.P.R. Aug. 5, 2010) (applying Gwaltney to a RCRA
citizen suit). LG&E and PPL's motion to dismiss is
GRANTED i this respect; the Plaintiffs' claims in
Count II must be DISMISSED. In light of this holding,
the Court need not address LG&E and PPL's remaining
argument, which is whether the Plaintiffs' claims in
Count II improperly cover materials regulated under the
CAA.

C. COUNT IV-IX: STATE-LAW CLAIMS

LG&E and PPL next argue that the Plaintiffs'
state-law claims must be dismissed because through the
guise of these claims, the Plaintiffs ask the Court to
regulate Cane Run's emissions. According to LG&E and
PPL, all of the Plaintiffs' state-law claims are preempted
by the CAA. (See Defs.! Mem. [DN 29-1] 40.) "Ficld
preemption” occurs where the scheme of federal
regulation is "so pervasive as to make reasonable the
inference that Congress left no room for the States to
supplement it." N.C., ex rel. Cooper v. Tenn. Vualley

Auth., 615 F.3d 291, 303 (4th Cir. 2010) (quoting Pac.
Gas & Elec. Co. v. St. Energy Res. Conservation & Dev.
Comm'n, 461 U.S. 190, 204 (1983)). [*59] "Conflict
precmption” includes claims where state law “interferes
with the methods by which the federal statute was
designed to reach [its] goal." 1d. (quoting Int'l Paper Co.
v. Ouellette, 479 U.S. 481, 494 (1987)). LG&E and PPL
argue that both of these doctrines apply to bar the
Plaintiffs’ claims. In Am. Electric Power Co. v.
Connecticut, the Supreme Court held that federal
common-law claims are displaced by the CA4. /131 S. Ct.
2527, 2540 (2011) ("AEP"). However, neither the
Supreme Court nor the Sixth Circuit have specifically
addressed whether the CAA preempts a plaintiff's state
common-law tort claims.

LG&E and PPL argue that with the CAA, Congress
enacted a comprehensive, pervasive regime for joint
federal and state regulation of air emissions. United
States v. DTE Energy Corp., 711 F.3d 643, 649 (6th Cir.
2013) ("Over several decades of regulation and litigation,
EPA has created a system intended to protect air quality,
conserve environmenial agencies' scarce resources, and
minimize costs for regulated industries.”); N.C., ex rel.
Cooper, 615 F.3d at 298 ("To say this regulatory and
permitting regime is comprehensive would be an
understatement.”). They argue that this framework [*60]
leaves "no room for a parallel track" where private
plaintiffs can side-step the expert federal and state
agencies through lawsuits secking to establish
common-law restrictions on cmissions inconsistent with
those cstablished under the CAA. (Defs.! Mem. [DN
29-1] 40-47.) In this respect, LG&E and PPL begin by
addressing Ouellette and AEP.

In Quellette, Vermont landowners sued a New York
paper mill for common-law nuisance under Vermont law.
The parties disputed whether the Vermont landowners'
state common-law claims against the New York paper
mill were preempted under provisions of the Clean Water
Act. The Supreme Court held that the Clean Water Act
preempted suits arising under the law of Vermont (the
affected state), as the "inevitable result" of allowing such
suits "would be a serious interference with the
achievement of the 'full purposes and objectives of
Congress.™ 479 U.S. at 493. The Court noted, however,
that the plaintiffs could proceed under the law of New
York (the source state). Id. af 494-98. In this respect, the
Court reasoned:
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use common law to impose retroactively their
ow, different emission limits. (Defs.' Reply [DN
42]11)

The Plaintiffs argue that the CAA does not preempt
their state-law claims. They begin by citing Her Majesty
the Queen in Rte. of Prov. of Ontario v. City of Detroit,
874 F.2d 332, 343 (6th Cir. 1989) ("Her Majesty™). In
that case, several environmental [*65] groups brought
claims against the City of Detroit related to the proposed
construction of a municipal trash incinerator. The case
was removed from a Michigan state court, and the district

court denied the plaintiffs' motion to remand on the basis

that their state-law statutory claims were preempted by
the CAA. Id ar 333-34. On appeal, the Sixth Circuit
addressed the issue of preemption with regard to the
state-law claims. It held that the "plain language of the
CAA’s savings clause compels the conclusion” that the
CAA did not preclude the plamtiffs' statutory claims. /.
at 343. The Sixth Circuit found that language from the
CAA 'clearly indicates that Congress did not wish to
abolish state control." 1d. The Court also considered the
Ouellette case, stating: "[T]hat Congress did not seek to
preempt actions such as involved in this appeal is clearly
indicated by the Court's holding in [Ouellette]." Id. at
344. However, this decision only goes so far with regard
to the facts of this case; the Sixth Circuit has not
considered state common-law claims. The Plaintiffs
argue that the decision is still important because it
foreshadows how the Sixth Circuit will approach the
issue. (See Pls.' [¥66] Mem. [DN 41] 8-11, 14-16.)

The Plaintiffs urge the Court to accept the Third
Circuit's position on the issue. In Bell v. Cheswick, the
defendant moved to dismiss the plaintiff's state-law tort
claims on the grounds of preemption, arguing that
allowing such claims would "undermine the [CAA]'s
comprehensive scheme, and make it impossible for
regulators to strike their desired balance in implementing
emissions standards.” 734 F.3d 188, 193 (3d Cir. 2013).
Based on Ouellette and Her Majesty, the Third Circuit
held that the CAA "does not preempt state common law
claims based on the law of the state where the source of
the pollution is located." Id. at 197. The Plaintiffs note
that other courts, including the Western District of
Kentucky, have similarly held that the CAA does not
preempt state common-law claims. See, e.g., Tech.
Rubber Co. v. Buckeye Egg Farm, L.P., 2000 WL
782131 (S.D. Ohio June 16, 2000); Gutierrez v. Mobil
Oil Corp., 798 F. Supp. 1280, 1285 (W.D. Tex. 1992);

Merrick v. Diageo Aumericas
3:12-CV-334-CRS, F. Supp. 2d
(W.D. Ky. Mar. 18, 2014).2

Supply, Inc., No.
. 2014 WL 1056568

2 The Court recognizes that LG&E and PPL
have filed a Notice of Supplemental Authority
[DN {*67] 47] conceming the Merrick decision.
In it, they note that Judge Simpson has granted
the defendant's motion to certify for appeal the
portion of its ruling holding that the plaintiffs'
state common-law claims were not preempted by
the Clean Air Act. The Court also recognizes that
the Plaintiffs have filed a response to this notice
[DN 48].

The Court agrees with Judge Simpson's recent
decision in Merrick that "the analysis as set forth by the
Third Circuit, coupled with the Sixth Circuit's analysis in
Her Majesty, captures the prevailing law for CAA
preemption. In the years since the Supreme Court's ruling
in [4EP] that the CAA displaces federal common-law
claims, courts have increasingly interpreted the CAA's
savings clause to permit individuals to bring state
common-law tort claims against polluting entitics. This
interpretation has been cited with approval by a Kentucky
trial court, and it corresponds with longstanding Sixth
Circuit precedent." 2014 WL 1056568, at *9. Thercfore,
the Court finds that the Plaintiffs' state common-law tort
claims are not preempted by the CAA. LG&E and PPL's
motion to dismiss is DENIED in this respect.

D. PLAINTIFFS' CLAIMS AGAINST PPL

As a final matter, [*68] the Defendants urge the
Court to dismiss the Plaintiffs' CAA and RCRA claims
against PPL. They argue that the Plaintiffs' CAA claims
must be dismissed since the complaint contains no
allegation that PPL itself violated any emission standard
or limitation. They argue that the Plaintiffs' RCRA claims
must be dismissed since the complaint contains no
allegations that could support the conclusion that PPL
itself violated any permit or regulation at Cane Run--or
otherwise was involved in the management or disposal of
wastes at the facility. The Defendants state that the
complaint's allegations make clear that LG&E--not
PPL--owns and operates Cane Run. (Compl. [DN 1] 4§
25-27.) Further, the APCD issued Cane Run's Title V
operating permit to LG&E--not PPL. (Id.) The NOVs
relied on by the Plaintiffs to support their claims also
name only LG&E. The Defendants argue that in light of
these facts, the Plaintiffs have failed to state a claim
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OPINION
APPEL, Justice.

Eight residents of Muscatine filed a lawsuit ! on
behalf of themselves and other similarly situated
Muscatine  residents  agamnst Grain  Processing
Corporation (GPC), which operates a local com wet
milling facility. The residents claim the operations at
GPC's facility cause harmful pollutants and noxious
odors to invade their land, thereby diminishing the full
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the plaintiffs' causes of action. Second, GPC claimed
Iowa Code chapter 455B, which regulates emissions,
preempted the plaintiffs' claims. Finally, GPC asserted
the case presented a nonjusticiable political question
because a lawsuit impacting facility emissions lacks
judicially discoverable and manageable standards for
resolving the issues.

Resisting the motion for summary judgment, the
plaintiffs emphasized that under the CAA, states are
allowed to impose stricter standards than those imposed
by federal law. The plaintiffs noted nothing in the [*7]
language of Iowa Code chapter 455B repealed chapter
657 related to nuisance claims and, in any event, their
common law claims were not inconsistent or
irreconcilable with chapter 455B. Finally, the plaintiffs
asserted courts routinely hear complex nuisance,
negligence, and trespass cases and, as a result, there was
no basis in the federal political question doctrine to
decline to hear the case.

The district court first considered whether the CAA
preempted the plaintiffs' claims and concluded the CAA
established a comprehensive regulatory scheme that
displaced state law. In reaching this result, the district
court noted that in American Electric Power Co. v.
Connecticut (AEP), the United States Supreme Court held
the CAA displaced "any federal common law right to
seek abatement of carbon-dioxide emissions from
fossil-fuel fired power plants.” 564 U.S. , , 1318 Ct.
2527, 2537, 180 L. Ed. 2d 435, 447 (2011). While the
district court recognized the AEP Court did not consider
the question of whether the CAA preempted state law
claims, the district court cited lower federal court
authority concluding the CAA also preempted state law
claims. See Bell v. Cheswick Generating Station (Bell I),
903 F. Supp. 2d 314, 315-16, 322 (W.D. Pa. 2012)
(concluding the CAA preempted state common law
nuisance, negligence, trespass, and strict liability claims),
rev'd 734 F.3d 188, 190 (3d Cir. 2013);2 Comer v.
Murphy Oil USA, Inc. (Comer I), 839 F. Supp. 2d 849,
865 (S.D. Miss. 2012) (extending [*8] the reasoning of
AEP to state law claims after characterizing them as
turning on the reasonableness of emissions, a
determination entrusted to Congress); United States v.
EME Homer City Generation L.P., 823 F. Supp. 2d 274,
297 (W.D. Pa 2011) (holding the CAA is a
comprehensive regulatory scheme that preempted a
common law public nuisance claim).

2 The Third Circuit heard the appeal after the
district court ruled on the motion for summary
judgment in this case.

Adopting the reasoning of these authorities, the '
district court noted Congress had entrusted to the EPA
and parallel state agencies the authority to regulate air
emissions, and the CAA had established a method of
citizen input in its rulemaking process. The district court
held that to have a jury make a judgment about the
reasonableness of GPC's emissions would invade the
authority Congress vested in the EPA and state
environmental authorities. The district court further noted
GPC was already the subject of an enforcement action by
state regulators under the CAA and that the plaintiffs'
actions 1n this case would conflict with these enforcement
procedures.

For largely the same reasons, the district court
concluded state environmental statutes and regulations
under Iowa Code chapter 455B preempted the plaintiffs'
common law claims. The district [*9] court reasoned that
controversies related to air emissions were to be
determined by state regulators, not by judges and juries in
common law actions.

Finally, the district court also agreed with GPC's
position that the questions raised in the litigation
amounted to political questions not amenable to
resolution by the judiciary in a lawsuit. Citing Comer I,
the district court noted a court or jury lacks judicially
discoverable and manageable standards for resolving the
complex environmental issues and would be forced to
make policy determinations weighing the costs and
benefits of GPC's facility to the surrounding community.
See 839 F. Supp. 2d at 864 ("It is unclear how this Court
or any jury, regardless of its level of sophistication, could
determine  whether the defendants' emissions
unreasonably endanger the environment or the public
without making policy determinations that weigh the
harm caused by the defendants' actions against the
benefits of the products they produce.”).

This court retained the plaintiffs' appeal.
II. Standard of Review.

The standard of review for rulings on motions for
summary judgment is for correction of legal errors.
Stevens v. Iowa Newspapers, Inc., 728 N.W.2d 823, 827
(Iowa 2007). The standard applies when the material
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plaintiff landowner successfully sued a creamery on a
nuisance theory for depositing refuse in a running stream
that injured the lower riparian owner. /32 Jowa 234,
235-36, 243, 109 N.W. 714, 714-15, 717 (1906).
Similarly, in Higgins v. Decorah Produce Co., plaintiffs
successfully claimed that a poultry and produce plant was
a nuisance and obtained a court order that certain sanitary
measures be taken to reduce the odor. 274 Jowa 276,
283-84, 242 N.W. 109, 112-13 (1932).

In addition to common law nuisance, the lowa
legislature has enacted a statutory nuisance claim in Jowa
Code chapter 657. See lowa Code § 657.1. We have long
held that the statutory nuisance provisions of Jowa Code
chapter 657 do not modify the common law of nuisance
but supplement it. See, e.g., Miller v. Rohling, 720
N.W.2d 562, 567 (lowa 2006); Perkins v. Madison Cnty.
Livestock & Fair Ass'n, 613 N.W.2d 264, 271 (lowa
2000); Bates v. Quality Ready-Mix Co., 261 Iowa 696,
703, 154 N.W.2d 852, 857 (1967).

In addition to nuisance claims, parties seeking
redress for environmental harms have also pleaded
common law [*14]} claims of negligence and trespass.
See Malone § 10:2, at 10-7, 10-8.1. Negligence claims
ordinarily require conduct that falls below a standard of
care established for others against unreasonable risk of
harm. Id. § 10:2, at 10-8.1; see also Sterling v. Velsicol
Chem. Corp., 647 F. Supp. 303, 316-17 (W.D. Tenn.
1986) (involving common law negligence claim in
connection with closure of chemical waste burial site),
aff'd in part, rev'd in part, 855 F.2d 1188 (6th Cir. 1988);
Patrick v. Sharon Steel Corp., 549 F. Supp. 1259, 1261,
1269 (N.D. W. Va. 1982) (holding negligence claim
arising from air pollution raises question of fact for jury);
Conrad v. Bd. of Supervisors, 199 N.W.2d 139, 140 (lowa
1972) (involving negligence claim arising from pollution
of a farm pond); Bloodgood v. Organic Techs. Corp., No.
99-0755, 2001 Iowa App. LEXIS 81, 2001 WL 98656, at
*I (lowa Ct. App. Feb. 7, 2001) (involving negligence
claim, inter alia, arising from operation of a compost
facility); Schlichtkrull v. Mellon-Pollock Oil Co., 301 Pa.
360, 152 4. 832, 832 (Pa. 1930) (involving negligence
claim arising from injuries resulting from pollution of
house well).

Trespass ordinarily requires a showing of actual
interference with a party's exclusive possession of land
including some observable or physical invasion. See
Ryan, 232 lowa at 603, 4 NW.2d at 438 (noting

distinction between trespass and nuisance); see also
Borland v. Sanders Lead Co., 369 So. 2d 523, 525 (Ala.
1979) (trespass involving lead particulates and sulfoxide
deposits); Lunda v. Matthews, 46 Ore. App. 701, 613
P.2d 63, 65-66 (Or. Ct. App. 1980) (trespass caused by
dust); Bradley v. Am. Smelting & Ref Co., 104 Wn.2d
677, 709 P.2d 782, 784, 792 (Wash. 1985) (holding
intentional deposit of microscopic particulates from
copper smelter could give rise to trespass claim). Perhaps
the most cited, relatively recent, trespass cases in the air
pollution [*15] context arise from fluoride emissions in
Washington and Oregon. See generally Lampert v.
Reynolds Metals Co., 372 F.2d 245 (9th Cir. 1967);,
Reynolds Metals Co. v. Lampert, 316 F.2d 272, rev'd in
part 324 F.2d 465 (9th Cir. 1963); Arvidson v. Reynolds
Metals Co., 236 F.2d 224 (9th Cir. 1956); Fairview
Farms, Inc. v. Reynolds Metals Co., 176 F. Supp. 178 (D.
Or. 1959); Martin v. Reynolds Metals Co., 221 Ore. 86,
342 P.2d 790, 791 (Or. 1959).

As with nuisance claims, these common law causes
of action have a deep legal tradition that find their roots
well into the past and extend to the present day. See
Patrick J. Kelley, Restating Duty, Breach, and Proximate
Cause in Negligence Law: Descriptive Theory and the
Rule of Law, 54 Vand. L. Rev. 1039, 1056-63 (2001);
George E. Woodbine, The Origins of the Action of
Trespass, 34 Yale L.J. 343, 343-44 (1925); George E.
Woodbine, The Origins of the Action of Trespass, 33
Yale L.J. 799, 799-800 (1924).

3. Advent of the "age of statutes."¥ While state
common law actions to address environmental problems
may be well-established, reliance solely on common law
to control pollution proved inadequate. Because the
common law only settled disputes on a case-by-case
basis, coverage was hit and miss. Further, bringing
common law actions was expensive, and many potential
plaintiffs simply could not afford to bring actions against
well-heeled defendants. In addition, requirements of
standing, causation, and proof of damages often made
success in common law actions difficult. See Malone §
10:2, at 10-19. Finally, the 1960s and 1970s saw dramatic
increases in the amount and extent of pollution. Through
[*16] broadcast television, viewers watched as the
Cuyahoga River caught fire, acid rain poured on the
Northeast region, and many American cities experienced
severe smog. See Lowell E. Baier, Reforming the Equal
Access to Justice Act, 38 J. Legis. 1, 12-13 (2012)
(describing "[e]nvironmental disasters in the 1960's and
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provide remedies to rightholders for real
harms. Federal regulation, on the other
hand, is all encompassing, provides no
specific protection to rightholders, and
offers no remedies for damages that
rightholders may sustain . . . [tlhe two
approaches are truly different and
therefore, cannot be compared as though
they were quite similar.

Roger E. Meiners, Stacie Thomas, & Bruce Yandle,
Burning Rivers, Comunon Law, and Institutional [*20]
Choice for Water Quality, in The Common Law and the
Environment: Rethinking the Statutory Basis for Modern
Environmental Law 54, 78 (Roger E. Meiners & Andrew
P. Morrtiss eds., 2000); see also 6 Frank P. Grad, Treatise
on Environmental Law § 1802, at 18-5 (2001)
[hereinafter Grad] ("A rather clear division of labor has
developed between litigation to protect the public interest
under federal and state statutory law, and the protection
of individual, private interests through common law,
frequently tort actions.”); Daniel P. Selmi & Kenneth A.
Manaster, State Environmental Law § 2:2, at 2-12 to 2-13
(2012) [hereinafter Selmi] (noting that even citizen suits
under environmental statutes do not ordinarily provide a
damage remedy and that injunctive relief in common law
actions can take into account specific facts of the case).

The differences in the statutory and common law
regimes are demonstrated by what must be shown to
establish a violation. A party seeking to establish a
violation of the statutory regime does not need to
- demonstrate the presence of a nuisance. See, e.g,
Pottawattamie County v. Iowa Dep't of Envil. Quality,
272 N.W.2d 448, 454 (lowa 1978) (holding violation of
fugitive-dust rule does not require showing of public
nuisance). Conversely, many cases have held that a party
seeking to show a nuisance [*21] is not required to show
a violation of some other law. See, e.g., Galaxy Carpet
Mills, Inc. v. Massengill, 255 Ga. 360, 338 S.E.2d 428,
429 (Ga. 1986) (permitting nuisance action related to
pollution caused by coal-fired boilers even though owner
had obtained environmental permits); Urie v. Franconia
Paper Corp., 107 N.H. 131, 218 A.2d 360, 362-63 (N.H.
1966) (permitting private nuisance action for pollution
even though defendant complied with state environmental
laws); Tiegs v. Watts, 135 Wn.2d 1, 954 P.2d 877, 883-84
(Wash. 1998) (finding defendant could be held liable for
nuisance even though defendant had permit from
department of ecology). See generally 58 Am. Jur. 2d

Nuisances § 395, 873-74 (2012) ("A governmental
license does not carry with it immunity for private
injuries that may result directly from the exercise of the
powers and privileges conferred."). Similarly, compliance
with statewide air pollution regulations does not shield a
defendant from trespass liability. Cf. Borland, 369 So. 2d
at 526-27 (bolding compliance with Alabama's air
pollution control law does not shield a defendant from
trespass liability).

Thus, a property owner seeking full compensation
for harm related to the use and enjoyment of property at a
specific location must resort to common law or state law
theories to obtain a full recovery. Cf Md. Heights
Leasing, Inc. v. Mallinckrodt, Inc., 706 S.W.2d 218,
221-22, 224, 226 (Mo. Ct. App. 1985) (discussing
available damages and relief for claims based on
nuisance, negligence, and trespass theories). In addition,
the common law offers [*22] the prospect of creative
remedies, such as paying for clean-up costs or creation of
a common law fund for compensation or restoration. See
Czarnezki, 34 B.C. Envtl. Aff L. Rev. at 27-35.

B. Positions of the Parties.

1. Plaintiffs. The plaintiffs begin their attack on the
district court's ruling by suggesting that we are required
to approach the issue of federal preemption of state law
with skepticism. They point to the well-established
history of common law claims. They further note that
several statutory provisions of the CAA demonstrate that
Congress did not intend to preempt state common law
actions. Tuming to the caselaw, the plaintiffs argue that
the reasoning in International Paper Co. v. Quellette, 479
US. 481, 107 S. Ct. 805, 93 L. Ed. 2d 883 (1987), is
applicable here and not the reasoning in AEP.

The plaintiffs note that there is no express
preemption of state law causes of action in the CAA. As a
result, any preemption of state law arises by implication
only. According to the plaintiffs, such implied
preemption is strongly disfavored and ordinarily to be
avoided unless absolutely necessary. Cf. Rice v. Santa Fe
Elevator Corp., 331 U.S. 218, 230, 67 S. Ct. 1146, 1152,
91 L. Ed 1447, 1459 (1947) ("[W]e start with the
assumption that the historic police powers of the States
were not to be superseded by the Federal Act unless that
was the clear and manifest purpose of Congress.").

Citing the language of [*23} the CAA, the plaintiffs
note that the "any measures" clause demonstrates that the
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asserts that the express language of the citizens' rights
savings clause is limited to "this section,” see 42 U.S.C. §
7604(e); Iowa Code § 455B.101, and, as a result, other
sections of the CAA are not impacted by the savings
clause and may preempt state common law and statutory
claims.

C. Analysis of CAA Preemption.

1. Introduction to federal preemption concepts. GPC
claims that the CAA preempts state common law actions.
The concept of federal preemption is based upon the
Supremacy Clause of the United States Constitution.
Under the Supremacy Clause,

[the] Constitution, and the Laws of the
United States . . . shall be the supreme
Law of the Land; and the Judges in every
State shall be bound thereby, any Thing in
the Constitution or Laws of any State to
the Contrary notwithstanding.

US. Const. art. VI, cl. 2. The question of whether a
federal statute preempts state common law is one of
federal law and we are bound by the decisions of the
United States Supreme Court in the area.

Under the Supremacy Clause, whether Congress
sought to override or preempt any inconsistent state law
turns on congressional intent. Medtronic, Inc. v. Lohr,
518 US. 470, 485, 116 S. Ct. 2240, 2250, 135 L. Ed. 2d
700, 715-16 (1996). "Congress may indicate pre-emptive
intent through [*34] a statute's express language or
through its structure and purpose." Altria Grp., Inc. v.
Good, 555 U.S. 70, 76, 129 S. Ct. 538, 543, 172 L. Ed 2d
398, 405 (2008); accord Scott Gallisdorfer, Clean Air Act
Preemption of State Common Law: Greenhouse Gas
Nuisance Claims After AEP v. Connecticut, 99 Va. L.
Rev. 131, 140 (2013) [hereinafter Gallisdorfer].

Implied preemption falls into two categories: conflict
preemption and field preemption. Conflict preemption
occurs when a state law "actually conflicts" with a federal
law, especially where it is impossible for a party to
comply with both state and federal requirements. See
English v. Gen. Elec. Co., 496 U.S. 72, 79, 110 S. Ct.
2270, 2275, 110 L. Ed. 2d 65, 74 (1990). A variant of
conflict preemption, obstacle preemption, may be found
where 'state law stands as an obstacle to the
accomplishment and execution of the full purposes and
objectives of Congress." See Caleb Nelson, Preemption,

86 Va. L. Rev. 225 228-29, 265 (2000) (internal
quotation marks omitted). Field preemption occurs where
the federal law so thoroughly occupies the field that
Congress left no room for state law. Cipollone v. Liggett
Grp., Inc., 505 U.S. 504, 516, 112 §. Ct. 2608, 2617, 120
L. Ed. 2d 407, 423 (1992); Gallisdorfer, 99 Va. L. Rev. at
141.

The Supreme Court, however, has been particularly
reluctant to find federal preemption of state law in areas
where states have traditionally exercised their police
power. In Rice, the Supreme Court noted that preemption
analysis begins "with the assumption that the historic
police powers of the States [*35] [are] not to be
superseded by the Federal Act unless that was the clear
and manifest purpose of Congress." 331 U.S. at 230, 67
S. Ct. at 1152, 91 L. Ed. at 1459. Further, the Supreme
Court has emphasized that "when the text of an express
preemption clause is susceptible of more than one
plausible reading, courts ordinarily 'accept the reading
that disfavors pre-emption.' " Altria Grp., 555 U.S. at 77,
129 8. Ct. at 543, 172 L. Ed. 2d at 406 (quoting Bates v.
Dow Agrosciences LLC, 544 U.S. 431, 449, 125 S. Ct.
1788, 1801, 161 L. Ed. 2d 687, 706 (2005)).

2. Traditional application of federal common law or
state law causes of action to environmental claims. When
dealing with interstate pollution, federal common law
provided the rule of decision in a number of early cases.
Prior to the recent 4EP ruling in the Supreme Court,
federal common law was utilized in numerous water
pollution cases. As noted above, state claims of nuisance,
negligence, and trespass are traditional causes of action
that have been utilized in a wide variety of environmental
contexts. Plainly, the existence of common law causes of
action to address pollution has been part of the "historic
police powers" of the states. See Huron Portland Cement
Co. v. City of Detroit, 362 U.S. 440, 442, 80 S. Ct. 813,
815, 4 L. Ed 2d 852, 855 (1960) (noting the authority of
states "to free from pollution the very air that people
breathe clearly falls within the exercise of even the most
traditional concept of what is compendiously known as
the police power").

3. [*36] Clean water precedents related to
preemption of federal and state common law claims. We
begin our discussion of CAA preemption with an
overview of clean water cases both prior to and after the
passage of the CWA. These cases are instructive because
of their discussion of the intergovernmental complexities
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After the enactment of the CWA, the Supreme Court
decided City of Milwaukee v. Illinois (Milwaukee II), 451
US. 304, 101 S. Ct. 1784, 68 L. Ed. 2d 114 (1981). This
case arose out of the ongoing efforts of Illinois, and later
Michigan, to abate sewage discharges from the city of
Milwaukee allegedly in violation of federal common law.
Id at 308-10, 101 S. Ct. ar 1788-89, 68 L. Ed. 2d at
120-22. The Supreme Court granted certiorari to consider
the effect of the CWA on the federal common law cause
of action recognized by Milwaukee I. Milwaukee II, 451
U.S. at 307-08, 101 8. Ct. at 1787, 68 L. Ed. 2d at 120.

In Milwaukee II, the Supreme Court, consistent with
its prediction in Milwaukee I, held in light of the passage
of the CWA, federal common law related to pollution of
the waterways was preempted. Milwaukee 11, 451 U.S. at
317-19, 101 S. Ct. at 1792-93, 68 L. Ed. 2d at 126-28.
Speaking for a six-member majority, Justice Rehnquist
observed in a footnote that:

the question whether a previously
available federal common-law action has
been displaced by federal statutory law
involves an assessment of the scope of the
legislation and whether the scheme
established by Congress addresses the
problem formerly governed by federal
common law.

ld at 315 n.8, 332, 101 S. Ct. at 1792 n.8, 1800, 68 L.
Ed 2d at 125 n8, 136. The Milwaukee II Court
concluded that:
Congress has not left the formulation of
appropriate [*40] federal standards to the
courts through application of often vague
and indeterminate nuisance concepts and
maxims of equity jurisprudence, but rather
has occupied the field through the
establishment of a  comprehensive
regulatory program supervised by an
expert administrative agency.

Id at 317, 101 S. Ct. at 1792, 68 L. Ed. 2d at 126. The
Court noted:

Not only are the technical problems
difficult--doubtless the reason Congress
vested authority to administer the Act in
administrative agencies possessing the
necessary expertise--but the general area is
particularly unsuited to the approach

inevitable under a regime of federal
common law [that would generate]
'sporadic' [and] 'ad hoc' [approaches to
pollution control].

Id at 325, 101 S. Ct. at 1796-97, 68 L. Ed 2d at 131
(quoting S. Rep. No. 92-414, at 95).

The Milwaukee II Court, however, was careful to
distinguish between federal common law and state
common law. See id. at 310 n.4, 329, 101 S. Ct. at 1789
n4, 1798, 68 L. Ed. 2d at 122 n.4, 134. While the
Supreme Court declared that federal common law was
displaced by the CWA, it expressly declined to consider
whether plaintiffs could bring a claim under state
common law. Id. at 310 n4, 101 S. Ct. at 1789 n.4, 68 L.
Ed. 2d at 122 n.4. In this regard, the Court noted:

It is one thing . . . to say that States may
adopt more stringent limitations through
state administrative processes, or even that
States may establish such limitations [*41]
through state nuisance law, and apply
them to in-state discharges. It is quite
another to say that the States may call
upon federal courts to employ federal
common law to establish more stringent
standards  applicable to out-of-state
dischargers.

Id. at 327-28, 101 S. Ct. at 1798, 68 L. Ed. 2d at 133.

Upon remand, the Court of Appeals for the Seventh
Circuit in Winois v. City of Milwaukee (Milwaukee III),
considered whether the CWA precluded application of
one state's common law against a pollution source located
in a different state. 737 F.2d 403, 406 (7th Cir. 1984).
The Seventh Circuit in Milwaukee III concluded that such
state common law was preempted. /d at 410-11. The
Seventh Circuit was careful, however, to distinguish an
effort to apply a state's common law against a polluter
located outside the state and a common law claim against
an instate polluter. See id. at 414. The Seventh Circuit
noted that an approach that allowed the application of
state common law against an out-of-state polluter could
lead to confusion, as a single source might be subject to
different and conflicting state common law in a number
of surrounding states, thereby leading to a "chaotic
confrontation between sovereign states." Id Yet, the
Seventh Circuit recognized that the citizen suit savings






Page 15

2014 Jowa Sup. LEXIS 72, *45

more stringent than required by federal law. As a result,
state common law claims against an in-state source are
not preempted by the CWA.

4. CAA precedent. The Supreme Court has not
recently considered the scope of preemption of state
common law under the CAA. We begin our discussion,
however, with an important Supreme Court case that teed
up the issue. In Massachusetts, the Supreme Court
considered a claim brought by a group of private
organizations that filed a rulemaking petition asking the
EPA to regulate greenhouse gas (GHG) emissions from
new motor vehicles under the CAA. 549 U.S. ar 505, 127
S. Ct. at 1446, 167 L. Ed 2d at 260. After an extensive
notice and comment period, the EPA entered an order
denying [*46] the rulemaking. Id. ar 511, 127 S. Ct. at
1449-50, 167 L. Ed. 2d at 263-64. The EPA's stated
reasons for denial were that the CAA did not authorize
the EPA to issue mandatory regulations to address global
climate change and that even if it did, it would be unwise
to issue such regulations at this time. Id at 511, 127 S.
Ct. at 1450, 167 L. Ed. 2d at 264. The Court of Appeals
for the D.C. Circuit denied a petition to review the denial
of rulemaking. Id. at 511, 127 S. Ct. at 1451, 167 L. Ed.
2d at 265.

The Supreme Court reversed. Id. at 535, 127 S. Ct. at
1463, 167 L. Ed. 2d at 278. 1t held that the EPA did have
authority to set emissions standards and had offered no
reasonable explanation for its failure to promulgate rules.
549 U.S. at 528, 534, 127 8. Ct. at 1459, 1463, 167 L. Ed.
2d ar 274, 278.

After  Massachusetts, the EPA began to
incrementally regulate aspects of GHG emissions. See
Gallisdorfer, 99 Va. L. Rev. at 13]. Environmental groups
were unsatisfied with the pace of EPA regulation,
however, and began to file actions seeking injunctive
caps on GHG emissions under a public nuisance theory.
See id. Often, plaintiffs seeking to increase environmental
protection from GHG emissions proceeded on a federal
common law theory. Id.

In 2011, however, the Supreme Court decided AEP,
in which eight states, New York City, and three nonprofit
land trusts, brought an action seeking to enjoin GHG
emissions from four private companies and the Tennessee
Valley Authority. See 564 U.S. at , 131 S. Ct. at 2532,
180 L. Ed. 2d at 442. Because the EPA began [*47]
regulating GHG emissions as a result of the
Massachusetts case during the pendency of the lawsuit,

the question arose as to whether the action of the EPA
“displaced" the federal common law that was
traditionally regarded as a source of law for interstate
nuisance actions. See id. at , 131 S. Ct. ar 2533-35, 180
L. Ed. 2d at 442-45.

In language similar to that used in Milwaukee II, the
Supreme Court held that the CAA displaced federal
common law with respect to GHG emissions. AEP, 564
US.at 1318 Ct at 2537, 180 L. Ed 2d at 447. The
Supreme Court concluded that the CAA directly
addressed the question because "air pollutants” were
subject to regulation under the CAA and "air pollutants"
clearly included GHG emissions. Id. at , 131 S. Ct. at
2532-33, 180 L. Ed. 2d at 442-43.

The Supreme Court in AEP, however, only held that
federal common law regarding "air pollutants” was
displaced by the CAA. Id. at , 131 S. Ct. at 2537, 180
L. Ed 2d at 447. The Court declined to reach the state
law nuisance claims because they had not addressed the
issue on appeal. Id. at , 131 S. Ct. at 2540, 180 L. Ed.
2d at 450-51. The AEP Court noted, however, that
"[MJegislative displacement of federal common law does
not require the same sort of evidence . . . demanded for
preemption of state law." Id at , 131 S. Ct. at 2537, 180
L. Ed. 2d at 447 (quoting Milwaukee II, 451 U.S. at 317,
101 S. Ct at 1792, 68 L. Ed 2d ar 126) (internal
quotation marks omitted).

As previously noted, after AEP, two federal appellate
courts considered whether the CAA preempted state law
in the source state. [*48] See Bell II, 734 F.3d ar 190,
cert. denied, 82 U.S.L.W. 3531, 2014 U.S. LEXIS 3926
(U.S. June 2, 2014) (No. 13-1013) (concluding that state
law claims are not preempted); MTBE Prods. Liab. Litig.,
725 F.3d at 96-103 (finding that source-state common
law claims are not preempted under the CAA).

One federal district court, however, came to a
different conclusion. In Comer I, a federal district court
found that state common law claims brought by property
owners against several oil companies, coal companies,
electric companies, and chemical companies, whose
emissions allegedly contributed to global warming were
preempted by the CAA. 839 F. Supp. 2d at 865.%

6 On appeal, the case was reversed by a panel of
the Court of Appeals for the Fifth Circuit. Comer
v. Murphy Oil USA, Inc. (Comer II), 585 F.3d
8355, 859, 878-80 (5th Cir. 2009). However, in an
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preempt common law rights. See 42 US.C. § 7604(e).
While the term "requirements" in the retention of state
authority savings clause is perhaps indefinite, most courts
that have considered the question have concluded that the
term includes common law duties. See, e.g., Riegel v.
Medltronic, Inc., 552 U.S. 312, 323-24, 128 S. Ct. 999,
1007-08, 169 L. Ed. 2d 892, 902-03 (2008); Cipallone,
305 U.S. at 521-22, 112 8. Ct. at 2620, 120 L. Ed. 2d at
426. :

GPC suggests that allowing state law actions based
on source-state law will undercut the structure of the
CAA. We think not. The CAA statute was structured to
promote cooperative federalism. Under the cooperative
federalism approach, the states were given the authority
to impose stricter standards on air pollution than might be
imposed by the CAA. See Bell I, 734 F.3d at 197-98. In
short, Congress expressly wanted the CAA to be a floor,
but not a ceiling, on air pollution control. A similar
conclusion has been reached by the Second, Third, and
Sixth Circuits. Id. at 194-98; MTBE Prods. Liab. Litig.,
725 F.3d at 96-103; Her Majesty the Queen, 874 F.2d at
342-44.

GPC further suggests that because air pollution [*53]
matters involve complex questions requiring the
balancing of economic and social benefits and harms,
controversies over source-state pollution are best left to
administrative agencies and the rulemaking process.
Further, GPC makes an appeal that there should be a
uniform approach to these questions. This argument may
have some policy appeal, but it runs against the grain of
bilatera] cooperative federalism manifest in the any
measures clause, the retention of state authority savings
clause, and the citizens' rights savings clause of the CAA.
See 42 U.S.C. §§ 7401(a)(3), 7416, 7604 (e).

GPC supports its argument with citation to language
in AEP and Comer I. But GPC and some of the authority
upon which it relies conflate the issue of displacement of
federal common law with the somewhat related but
distinct issue of preemption of state common law. We
think two takeaway points from the Supreme Court's
caselaw are (1) the question of displacement of federal
common law is different than the question of preemption
of state law actions, and (2) the standard for displacement
of federal common law is different than the standard for
preemption of state law. Further, in considering the issues
of displacement of federal common law [*54] under the
CWA and the CAA, the Supreme Court has not had to

consider the statutory language in the CAA suggesting a
congressional intent to not preempt state law.

GPC's argument that it will be subject to multiple
regulators 1s also insufficient for us to find that all state
law actions based upon source-state law are preempted
because Congress occupied the field. With respect to this
argument, it is important to remember the distinction in
Quellette and Mihwaukee II between preemption of the
law of a source state from the preemption of the law of
the pollution-affected state. Ouellette, 479 U.S. at 491-94,
107 §. Ct. at 811-13, 93 L. Ed. 2d at 896-98; Milwaukee
II, 451 U.S. at 327-28, 101 S. Ct. art 1798, 68 L. Ed. 2d at
132-33. Allowing claims to go forward based on the law
of the state merely affected by pollution could cause real
structural problems as a multistate polluter could be
subject to the laws of many states, which could impose
contradictory and confusing legal requirements. The.
thrust of the Ouellette and Milwaukee II decisions is that
allowing common law claims from all affected states
would create chaos and cannot be allowed.

It is critical, however, to distinguish between efforts
to apply the law of the source state and efforts to apply
the law of the pollution-affected state. In this case we
deal with a claim that [*55] seeks to regulate pollution
based on the law of the source state. This is precisely the
kind of cooperative federalism anticipated by the statute.
GPC is not subject to a dozen or more regulatory
regimes, but only two. The notion that a person must
comply with parallel state and federal law requirements
that may not be uniform is not new to the law. As
recognized in Quellette, on the one hand, state "nuisance
law may impose separate standards and thus create some
tension with the permit system," but, on the other hand,
"the restriction of suits to those brought under
source-state nuisance law prevents a source from being
subject to an indeterminate number of potential
regulations.” Id. at 499, 107 S. Ct. at 815, 93 L. Ed. 2d at
901.

The conclusion that source-state common law claims
are not preempted by the CAA is endorsed by treatise
writers. See Grad § 18.02, at 18-4 to 18-5 ("Despite the
overriding ‘emphasis on federal and state statutes in the
field of environmental law, common law remedies, even
those old fashioned causes of trespass and nuisance,
remain viable causes of action."); Malone § 10:2, at 10-7
n.1 ("[S]tate common law theories of liability were not
preempted by the [CAAL"); 1 William H. Rodgers,
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of real property. See Bell II, 734 F.3d at 189-90 (allowing
private property owners' claims for nuisance, negligence,
and trespass based on facility's flying ash and unburned
by-products to go forward); Bennett v. Mallinckrodt, Inc.,
698 S.W.2d 854, 862 (Mo. Ct. App. 1985) ("'States may be
preempted from setting their own emissions standards,
but they are not preempted from compensating injured
citizens.").

With respect to the question of whether injunctive
relief would conflict with the CAA, we do not find this
[*60] issue ripe at this time. Even TVA4 indicates that
conflict preemption analysis is not subject to sweeping

generalities and must be done on a case-by-case basis.

See 615 F.3d at 302-03. We simply cannot evaluate the
lawfulness of injunctive relief that has not yet been
entered. Such an evaluation must await the development
of a full record and the shaping of any injunctive relief by
the district court.

IV. Discussion of Preemption by Iowa Code Chapter
455B.

A. Positions of the Parties.

1. Plaintiffs. The plaintiffs attack the district court's
ruling on preemption under lowa Code chapter 4558 in
several ways. The plaintiffs note that lowa Code chapter
455B, like the CAA, has a citizens' rights savings clause,
which provides: "[t]his section does not restrict any right
under statutory or common law of a person or class of
person to . . . seek other relief permitted under the law."
Iowa Code § 455B.111(5). The plaintiffs contend the
language simply means what it says and allows the
statutory and common law claims they have brought in
this case, which should be considered "other relief
permitted under the law."

With respect to common law claims, the plaintiffs
assert because there is no express preemption in lowa
Code chapter 4558, the defendants must rely on implied
preemption. Implied preemption, however, is found only
where [*61] " 'imperatively required,! " Fabricius v.
Montgomery Elevator Co., 254 Iowa 1319, 1322, 121
NW.2d 361, 362 (1963) (quoting Bradshaw v. lowa
Methodist Hosp., 251 lowa 375, 388, 101 N.W.2d 167,
174 (1960)). The plaintiffs maintain that preemption here
is not "imperatively required,"” as the common law claims
specifically address harms to property, while the
regulatory framework in lowa Code chapter 455B
addresses more general harms caused by pollution. The

plaintiffs assert that lowa caselaw supports this
proposition. See Simpson v. Kollasch, 749 N.W.2d 671,
674 (lowa 2008 (indicating compliance with
environmental regulation is not a defense to a nuisance
claim, though it may be evidence of whether defendant's

- conduct is a nuisance), Gerst v. Marshall, 549 N.-W.2d

810, 813-15 (Towa 1996) (involving common law claims
brought along with claims under chapter 455B).

The plaintiffs further note that their nuisance claim is
based in part on Iowa Code chapter 657, which provides
a general framework for bringing statutory nuisance
claims in Iowa. In order to find that Iowa Code chapter
455B preempts the statutory provisions of lowa Code
chapter 657, the plaintiffs maintain that the two statutes
must be "irreconcilably repugnant.” State v. Rauhauser,
272 NW.2d 432, 434 (Iowa 1978). The plaintiffs argue
that far from being irreconcilable, the statutes may be
harmonized by interpreting lowa Code chapter 455B's
citizens' rights savings clause as allowing statutory
nuisance actions that may result in stricter control of
pollution. Further, plaintiffs emphasize that claims under
the nuisance statute protect against harms [*62] to
specific property, while chapter 455B more generally
protects the public from air pollution. Because the
statutes address different types of harms and interests, the
plaintiffs contend there can be no preemption of nuisance
claims arising from lowa Code chapter 455B.

Further, the plaintiffs note that the legislature has
expressly provided that certain types of statutes do
preempt statutory nuisance actions. Specifically, Jowa
Code sections 657.1(2) and 657.11(1) provide that
nuisance claims related to electrical utilities and animal
feeding operations are preempted from further regulation
through statutory nuisance claims. The plaintiffs press the
point that the legislature knew how to preempt certain
types of environmental claims from nuisance actions but
did not extend preemption to the plaintiffs' claims in this
case.

Finally, the plaintiffs claim that if Iowa Code chapter
455B preempted state common law claims, a serious
constitutional issue would be present. They note, for
instance, we have held that giving farms immunity from
nuisance suits may deprive one of the use and enjoyment
of property and amount to an unconstitutional "taking" of
property without due compensation. Gacke v. Pork Xtra,
LLC, 684 NW.2d 168, 172-74 (lowa 2004); Bormann
v. Bd. of Supervisors, 584 N.W.2d 309, 320-21 (lowa
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law, the test is somewhat similar. We have declared that
absent express statutory language, a party seeking to
. demonstrate that a statute impliedly overrides common
law must show that this result is "imperatively required."
See, e.g., Rieff v. Evans, 630 N.W.2d 278, 286 (lowa
2001); Collins v. King, 545 N.W.2d 310, 312 (lowa
1996). While the question of whether the CAA preempts
state common law is a question of federal law, whether
chapter 455B impliedly repeals or overrides common law
is a question of state law.

There is no definitive Iowa case dealing with the
question of whether nuisance or common law claims may
go forward in light of the provisions of lowa Code
chapter 455B. In Gerst, a plaintiff raised parallel common
law claims along [*67] with a citizen-action claim under
Iowa Code chapter 455B. 549 N.W.2d at 813. We were
not asked, however, to decide whether the nuisance and
common law claims were extinguished by Iowa Code
chapter 455B.

Nonetheless, we do have instructive caselaw. We
have made clear that a lawful business, properly
conducted, may still be a nuisance. For instance, in
Simpson we mnoted in the context of the proposed
construction of a hog-confinement facility that
compliance with DNR regulations was not a defense to a
nuisance action. 749 N.W.2d at 672, 674. We noted that "
'a lawful business, properly conducted, may still
constitute a nuisance if the business interferes with
another's use of his own property.' " Id. at 674 (quoting
Weinhold v. Wolff, 555 N.W.2d 454, 461 (lowa 1996)).
Our approach is consistent with the law in other
jurisdictions. See, e.g., Flo-Sun, Inc. v. Kirk, 783 So. 2d
1029, 1036 (Fla. 200!) (holding "something may legally
constitute a public nuisance . . . although it may
technically comply with existing pollution laws"); Biddix
v. Henredon Furniture Indus., Inc., 76 N.C. App. 30, 331
S.E. 2d 717, 724 (N.C. Ct. App. 1985) (noting that the
North Carolina Clean Water Act does not preempt
common law claims), Gonzalez v. Whitaker, 1982-
NMCA 050, 97 N.M. 710, 643 P.2d 274, 278 (N.M. Ct.
App. 1982) (holding state environmental statutes' do not
preempt common law claims). See gererally, Selmi §
10:26, at 10-56, 57.

We do not see enforcement of nuisance and other
common law torts in this case as inconsistent with the
regulatory framework established by chapter 455B. As
indicated {*68] above, the nuisance and common law

actions in this case are based on specific harms to the use
and enjoyment of real property that are different from the
public interest generally in controlling air pollution. We
thus think the principles articulated in Van Baale v. City
of Des Moines, 550 N.W.2d 153, 156 (lowa 1996)
("Where the legislature has provided a comprehensive
scheme for dealing with a specified kind of dispute, the
statutory remedy provided is generally exclusive.”
(quoting IA CJ.S. Actions § 14 n.55 (1985))), and
Northrup, 372 N.W.2d at 197 (holding remedy provided
under Iowa Civil Rights Act "is exclusive"), are
inapplicable. In short, we think Iowa Code chapter 455B
did not impliedly repeal application of lowa Code chapter
657 to air pollution claims or preempt Iowa common law.,

With respect to remedies, GPC speculates that the
district court could enter a remedy that conflicts with
Iowa Code chapter 455B. As a result, GPC argues that
the nuisance and common law claims should not be
allowed to go forward. Any consideration of this
possibility at this stage of the litigation, however, is
premature. GPC has not demonstrated that the district
court sitting in equity cannot fashion equitable relief that
is consistent with Iowa Code chapter 445B. Specifically,
to the extent the district court orders equitable relief, any
such relief may be conditioned upon {*69] obtaining
regulatory approvals required under lowa Code chapter
455B. Or, equitable relief may require development of a
common fund to promote clean up that does not impact
the requirements of Iowa Code chapter 455B at all. In
any event, we decline to speculate at this stage about the
possible legal issues that may be raised by the granting of
any injunctive relief in this case.

V. Discussion of Political Question Doctrine.
A. Positions of the Parties.

1. Plaintiffs. The plaintiffs argue that the political
question doctrine does not serve as an impediment to
their statutory and common law claims. The plaintiffs
note that political questions ordinarily involve questions
for which there is a demonstrable -constitutional
commitment to other branches of government. The
plaintiffs note that in Des Moines Register & Tribune Co.
v. Dwyer, this court held the Iowa Constitution had "a
textually demonstrable constitutional commitment" to the
Iowa Senate of the power to establish its rules of
proceedings. 542 N.W.2d 491, 496 (lowa 1996). Unlike
Dwyer, the plaintiffs argue, there is no demonstrable
constitutional commitment involved in this case. Indeed,
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236-38, 113 S. Ct. 732, 734, 739-40, 122 L. Ed. 2d 1, 7,
13-14 (1993); Goldwater v. Carter, 444 US. 996,
1002-06, 100 S. Ct 533, 536-38, 62 L. Ed 2d 428,
430-32 (1979) (Rehnquist, J., concurring in [*73]
judgment).

The federal political question doctrine has been the
subject of extensive commentary. Some question whether
there is any legitimate basis for it. See Louis Henkin, Is
There a "Political Question” Doctrine?, 85 Yale L.J. 597,
600 (1976) ("[Tlhere may be no doctrine requiring
abstention from judicial review of ‘political questions.' ");
Martin H. Redish, Judicial Review and the "Political
Question,” 79 Nw. U. L. Rev. 1031, 1031 (1984) (noting
commentators have "disagreed about [the federal political
question doctrine's] wisdom and validity");. Other
commentators have defended the federal political
question doctrine. See J. Peter Muthem, In Defense of the
Political Question Doctrine, 137 U. Pa. L. Rev. 97
(1988).

It has also been observed that since Baker, the
doctrine has fallen into disuse in the United States
Supreme Court. See Rachel E. Barkow, More Supreme
than Court?: The Fall of the Political Question Doctrine
and the Rise of Judicial Supremacy, 102 Colum. L. Rev.
237, 263 (2007). Since Baker, the federal political
question doctrine has been invoked successfully in only
three cases. See Vieth v. Jubelirer, 541 U.S. 267, 281, 124
S. Ct. 1769, 1778, 158 L. Ed. 2d 546, 560 (2004) (holding
gerrymanding claim nonjusticiable); Nixon, 506 U.S. at
226, 113 S. Ct at 734, 122 L. Ed. 2d at 7 (concluding
question whether the Senate rule regarding impeachment
is constitutional is nonjusticiable); Gilligan v. Morgan,
413 US. 1, 5-6, 10, 93 S. Ct. 2440, 2443, 2446, 37 L. Ed.
2d 407, 413, 415 (1973) (holding determination of
adequacy of national guardsmen training [*74]
exclusively vested in Congress). Even if one is inclined to
adopt a political question doctrine of some kind, there is a
question of scope. The six considerations listed by Justice
Brennan in Baker, see 369 U.S. at 217, 825 S. Ct. ar 710,
7 L. Ed. 2d at 686, are both opaque and elastic. Some
commentators advocate consideration of all of them,
usually in descending order of importance as recognized
by the plurality opinion in Vieth, see 541 U.S. at 278, 124
S. Ct art 1776, 158 L. Ed. 2d at 558. Others urge a
narrower approach through what has been termed the
"classical” model, which emphasizes, if not requires, a
constitutionally based commitment of power to another
branch of government. See Amelia Thorpe, Tort-Based

Climate Change Litigation and the Political Question
Doctrine, 24 J. Land Use & Envtl. L. 79, 80 (2008). 1t is
important to note, however, that the United States
Supreme Court has made clear that the federal political
question doctrine does not apply to state courts. See
Goldwater, 444 U.S. at 1005 n.2, 100 S. Ct. ar 538 n.2,
62 L. Ed. 2d at 430 n.2 (Rehnquist, J., concurring) ("This
Court, of course, may not prohibit state courts from
deciding political questions, any more than it may
prohibit them from deciding questions that are moot, so
long as they do not trench upon exclusively federal
questions of foreign policy.” (Citation omitted.)).

Whether and to what extent state courts should adopt
the [*75] federal political question doctrine is a question
of some controversy. Several decades ago, Oregon
Supreme Court Justice Hans Linde remarked that "there
are hardly any state analogues to the self-imposed
constraints on justiciability, 'political questions,' and the
like." Hans A. Linde, Judges, Critics, and the Realist
Tradition, 82 Yale L. J. 227, 248 (1972). While Linde's
observation may be overstated, Helen Hershkoff has
noted that state courts do tend to hear an amray of
questions that would be considered nonjusticiable in
federal court. See Helen Hershkoff, State Courts and the
"Passive Virtues": Rethinking the Judicial Function, 114
Harv. L. Rev. 1833, 1863 (2001). Two former state
supreme court justices have observed the significant
differences between separation of powers under state
constitutions as compared to under the Federal
Constitution. See Christine M. Durham, The Judicial
Branch in State Government: Parables of Law, Politics,
and Power, 76 N.Y.U. L. Rev. 1601, 1603 (2001) ("State
constitutions have a tradition independent of federal law
in the allocation of power among the branches of state
government and in their development and understanding
of republican principles."); Ellen A. Peters, Getting Away
Jfrom the Federal Paradigm: Separation of Powers in
State Courts [*76] , 81 Minn. L. Rev. 1543, 1558 (1997)
("State .courts are regularly called upon to enforce state
constitutional obligations that, for sound reasons . of
federalism, federal courts have declined to enforce.”
(Footnote omitted.)). If so, the federal political question
doctrine might have limited value for state courts.

In some state courts, the doctrine seems to be met
with some skepticism. See Backinan v. Secretary, 387
Mass. 549, 441 N.E2d 523, 527 (Mass. 1982) ("[Wle
have never explicitly incorporated the [political question]
doctrine into our State jurisprudence . . . . [T]his court has
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private parties. Id. at 412. The caselaw generally stands
for the proposition that actions for damages are relatively
immune to efforts to dismiss based upon the political
question doctrine. See, e.g., Gordon v. Texas, 153 F.3d
190, 195 (5th Cir. 1998) ("Monetary damages might but
typically do not require courts to dictate policy . . . nor do
they constitute a form of relief that is not judicially
manageable."); Koohi v. United States, 976 F.2d 1328,
1332 (9th Cir. 1992) ("Damage actions are particularly
judicially manageable."); Barasich v. Columbia Gulf
Transmission Co., 467 F. Supp. 2d 676, 679-80, 683
(ED. La 2006) (holding demand for damages
justiciable); Mallinckrodt, Inc., 706 S.W.2d at 221
("[Individual tort recoveries . . . are not precluded by the
political question doctrine. Appellants are not trying to
establish standards that conflict with legislative
determinations; they are seeking compensation for
injuries." (Citation omitted.)).

To the extent the science is obscure and complex, the
burden of proof of all elements of causation remains on
the plaintiffs. The mere fact that a case is complex does
not satisfy this factor. As noted by the Second Circuit in
AEP, courts have successfully adjudicated complex
common law public nuisance claims for more than a
century. Am. Elec. Power Co., 582 F.3d at 326; Alperin
v. Vatican Bank, 410 F.3d 532, 552 (9th Cir. 2005)
(noting the political question doctrine does not arise
because the case "is unmanageable in the sense of being
large, complicated, or otherwise difficult [*81] to tackle
from a logistical standpoint").

Turning to the third factor, there is no need for an
initial policy determination by another branch of
government. Indeed, the tort law itself represents an
initial policy determination, namely, that certain plaintiffs
who demonstrate necessary harm to the use and
enjoyment of their rcal property may be entitled to

damages and injunctive relief. See dm. Elec. Power Co.,
582 F.3d ar 331; McMahon, 502 F.3d at 1364-63;
Klinghaoffer, 937 F.2d ar 49 ("The fact that the issues
before us arise in a politically charged context does not
convert what is essentially an ordinary tort suit into a
non-justiciable political question.").

With these major factors removed, the remaining
factors generally fall out of the equation. None of the
remaining Baker factors are very strong in any approach
to the political question doctrine and they certainly do not
provide a basis for nonjusticiability in this case.

As is apparent from the above analysis, none of the
Baker factors apply in this case with much force. We
therefore conclude that this case is mot subject to
dismissal under the political question doctrine.

VI. Conclusion.

For all of the above reasons, we conclude that the
plaintiffs' claims in this case are not preempted by the
CAA, are not preempted [*82] by lowa Code chapter
455B, and are not subject to dismissal by operation of the
political question doctrine. Our rulings on these issues, of
course, express no view on the appropriateness of class
certification or on the underlying merits of the plaintiffs'
claims. We do conclude, however, that GPC was not
entitled to summary judgment. As a result, the judgment
of the district court is reversed and the case is remanded
for further proceedings.

DISTRICT COURT JUDGMENT REVERSED
AND CASE REMANDED.

All justices concur, expect Mansfield, J., who takes
no part.
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